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MockBa, 27-28 despansa 2004 r.

27-28 ¢despang 2004 r. B MockBe coctosinacb MexayHapogHas KOHdepeHuus
"Ponb KoHcTUTyumoHHoro Cypma B obecneyeHun CTabunbHOCTM U pa3BUTUS
KoHcTuTyummn", opraHmsoBaHHaa EBponenckon kommccmen "3a aeMokpaTuio yepes
npaso" B coTpyaHudectee C¢ KOHCTUTyumoHHbIM CyaoM Poccuinckon depepaunn m
npu coaencTemn MHCTUTyTa Npasa v Ny6/IMYHOW NOAUTUKMU.

B KoHdepeHuun npuHanm ydactue npencrasutenn EBponenckon kommccmum "3a
AeMOKpaTuio 4yepe3 npasBo", EBponenckoro cyaa Mo npaBaM 4esioBeka,
AzepbanaxaHa, ApmenHuun, benapycu, epmaHun, [py3un, WUtanum, KasaxctaHa,
Kbiprei3ctaHa, Jlateuu, Jintebl, Mongossl, lNonbwun, MNoptyranum, Poccmmn, PyMbiHUK,
TapXXukucrtaHa, Y3bekucraHa, YkpauHbl, PpaHunm, HYexmm, SCTOHUN.

C npusetcTtBneM K ydacTtHukam KoHdepeHumn obpatunca [peacepnatenb
KoHcTuTyunoHHoro Cyaa Poccunckon @epepaumm Banepun  3opbkunH. Co
BCTYNMUTE/IbHbIM C/IOBOM BbICTYNWUA TakXe leHepanbHbin cekpeTapb BeHeumaHcKon
KoMuccuun xxknaHHu bykunkkumo.

Ha KoHdepeHumn 6bln  paccMOTpeH psa  BOMPOCOB  OTHOCUTESIbBHO  pPOSn
KoHcTuTyunoHHoro Cyaa B obecneyeHun cTtabunbHOCTM U pa3BuTUs KOHCTUTYyuumu:
TO/IKOBaHWE HOpM B cooTBeTCcTBMM C KoHCTUTyuuenm kak wMeTon obecnedeHus
CTabunbHOCTK B Npasonopsiake U TonkoBaHue KOHCTUTYUMM KaK CpeaCTBO pa3BUTUS
KOHCTUTYUMOHHOro rnpasonopsiaka; obs3atenbHoCcTb peweHun KOHCTUTYUMOHHOrO
Cyna ons apyrmx cygos Kak ctabunusmpyrowmin dakTop; NpUMEHEeHUe pasfnyHbIX
cnocoboB TONKOBaHMA KOHCTUTYUMM KakK QakTop €e pas3BuTUs; MNpUMEHeHue
KOHCTUTYUMOHHBIM CyaoM 06LlWKX MPUHUMIMNOB - BEPXOBEHCTBA MNpasa, pasfjeneHus
Bnacrteun, denepanmsMa n Apyrmx Kak dgaktopa passutua KoHcTutyumu. Mo 3Tum
TemMaM 6blnM  npocnywaHbl Aoknaabl, 06cCyXAaeHne KOTOpbIX COMpPOBOXAAN0Ch
AKTUBHbIMU AUCKYCCUAMMWN.

Buquicchio G.
General Secretary of the Venice Commission



Introducing speech at International Conference on "Role of the
Constititional Court in the Maintenance of Stability and Development of the
Constitution™

First of all 1 would like to say how pleased I am to welcome on behalf of the
Venice Commission such a distinguished audience here at this conference co-
organised by the Constitutional Court of the Russian Federation and the Venice
Commission with the valuable assistance of the Moscow Institute of Law and Public
Policy. At the initiative of President Zorkin and with the Venice Commission’s
support we came here to discuss the role of the Constitutional Courts in the
maintenance of the stability and development of Constitutions.

I do not need to explain to anyone in this auditorium how crucial it is to
preserve the stability of the ultimate legal text of any nation. We all know that the
Constitutions guarantee the separation of powers and the fundamental rights —
basic principles which, if respected, guarantee peace and stability. However, we all
know too well what can happen if constitutions are manipulated with the political
agenda of the moment in mind. That is why the importance of the role played by
the Courts "in charge of" Constitutions is difficult to underestimate.

Indeed, the old battle between Kelsen, as inventor of the Constitutional Court, and Carl Schmidt, as
his opponent highlighting the role of the Head of State in the Weimar Republic as the one and only
guarantor of the Constitution has been surpassed. The Constitutional Court has developed into the
referee/adjudicator of conflicting interests, political and social, of greater complexity than Professor
Kelsen himself may ever have imagined. How to preserve this valuable acquis is another question that
can only be answered by careful choice and by experience. That is why | am delighted to see
representatives of so many relevant courts here today: the exchange of experience promises to be rich and
rewarding.

Implementing constitutions, turning their abstract provisions into rules that
govern the everyday reality of political life, is no doubt a momentous task and by
no means the sole responsibility of the legislature. It is also entrusted to other
organs, to the judges in particular and first and foremost to the constitutional
judges. This is an important development to observe. The idea of a court as the
impartial guardian of the constitution has blossomed so that in our days it is rightly
described as a major feature of democracy. The reasons for this flowering of
constitutional justice are not difficult to see. The highest courts have been able to
preserve the Constitutions at times of political conflicts and by doing so they have
deserved public confidence by protecting ordinary people against the
unconstitutional exercise of any authority, as high as it may be.

As you are aware, the Venice Commission is mostly known by its well-
established reputation of giving independent opinions on constitutional and
legislative drafts. However, to give the drafts the necessary vitality, the
Commission was conscious from the day it was established, that it had to support
the courts implementing those laws. That is why, the Venice Commission - which
has a number of judges among its members some of whom | am happy to see here
today - always regarded constitutional justice along with constitutional assistance
as the major fields of its activity that complement each other.



Currently, the Commission takes this co-operation a step further by offering to
you, the courts its services acting as an amicus curiae — as a friend of the court.
You can request studies in comparative constitutional law from the Venice
Commission relating to cases before the Court. In such studies, the Venice
Commission will not embark upon the nation question to be answered by the Court,
e.g. whether a particular law is in conformity with your Constitution. The Venice
Commission would restrict itself to provide information on aspects of comparative
law.

Mr Chairman,

Honourable judges,

Ladies and gentlemen!

Our programme foresees two working days. The first one will be devoted to
stability, the second one to the development of the Constitution. At first sight, the
task of the Constitutional Court may seem to be the guarantee of constitutional
stability only, the task of Parliament or a constituent assembly being to develop the
Constitution. Strict followers of "judicial restraint" will indeed deny any role for a
Constitutional Court in developing the Constitution.

Constitutions, however, are a living species. They shape the life of society and
society shapes them in turn. In practice, constitutional courts are often faced with
questions to which the Constitution does not give a clear-cut answer. It may be
silent — here | only refer to new issues like bioethics, a topic which more and more
besieges Constitutional Courts. Or, the Constitution may provide ambiguous
answers because its drafters agreed on a compromise formula which pleased all
sides but left open issues only seemingly being dealt with. In addition, over time
perceptions and attitudes in society may change — as an example | may refer to
unions between persons of the same sex. In these cases it falls upon the
Constitutional Court to provide an answer. Thus, the Constitutional Court will have
to develop the Constitution without being a constituent power, which of course,
needs democratic legitimacy.

In assuming its role of developing the Constitution, the Court will in each case
have to choose the appropriate method of interpretation be it literal or historical on
the one side or systematic or teleological on the other side. According to this
choice, the Court may move more or less in the direction of developing the
Constitution and its inherent values. The discussions during our Conference may
allow us to better discern the limits between constructive interpretation of the
Constitution and the area reserved for the constituent power.

No doubt we will see and evaluate in the coming 2 days, how much the role of
the Constitutional court and its judges is moving away from the theory of the
judge, - allow me to say - passively applying the constitution, to the theory and
practice of a judge being a determining actor in the developing of democratic
principles.

I believe that the Constitutional Court not only provides for the stability of the
Constitution and respect for the rule of law but has, beyond this classical approach,
a distinctive role in the strengthening, continuity and development of democracy
and of the Constitution as its main pillar.



Banepnu 30PbKWUH
Mpeancenatenb KOHCTUTYLMOHHOIO
Cyna Poccunckon denepaunm

PoJib KOHCTUTYLMOHHOIO cyaa
B o6ecneyeHumn ctabunbHOCTU U pa3BuTUA KoHCTUTyLUMn

S nNpuMBETCTBYK Y4YaCTHUMKOB KOHdepeHunmnm B MockBe. Hagewcb, 4YTO Hawa
BCTpeya Kak Bcerga byaert npeaenbHO OTKPOBEHHOM W HACbIWEHHOW C TOYKWU 3peHUs
MHTENNEeKTyasibHOM OLEHKM npoLeccos, NPONCXOAALLNX B MUPOBOM
KOHCTUTYUMOHHOM TMPOCTPAHCTBE, M CBA3aHHbIX C 3TMM 3agad obecrneyeHus u
pa3sutna KoHCcTuTyummn n ponmn KoHctutyumnoHHoro Cyaa B 3TOM npouecce.

Ha 3T u apyrne BOMpOCbl Mbl MOMNbITAEMCSA OTBETUTb CErogHsA B XO4e Hawen
ANCKYyCCUU.

Kak obecneunTtb cTabunbHOCTb KOHCTUTYUMM B TOM ObICTPO MEHSIOLEMCS, BO
MHOIOM HEMOHSATHOM MUpPE, B KOTOPOE BCTYNUNO YenoseyvectBo B XXI Beke?

AomkeH nu KOHCTUTYUMOHHbIM Cya 6blTb «XpaHuUTeneMm ApeBHOCTU» WAM OH
cnocobeH [encTBOBaTb, KakK roBOpAT cneumanuctbl B 0bnactm MHEGOpMaATUKK, <«B
peanbHOM peXwuMe BpeMeHu» U, cnefoBaTesibHO, OblTb XpaHUTenem < KMBon»
KoHCTUTYUUn?

DTy BaXHEMWyl 3ajady B KOHTMHEHTaNbHOW CUCTeMe npaBa, K KaKOBOM
npuHaAnNexuT u npasosas cucrtemMa Poccun, KOHCTUTYuMOHHbIN Cya BbIMNOSHAET
NnoCpeacTBOM MHTeEpnpeTaumm M TOAKOBAHUA nonoXxeHun KoHCTUTyuun, npexae
BCero dQyHaaMeHTanbHbIX KOHCTUTYUMOHHbIX MPUHUMAOB WU  KOHCTUTYLMOHHbIX
LeHHocTer, ocobeHHO B cdepe ocHoBononararowmx npas. OcywecTsnss
KOHCTUTYUMOHHbIA HOPMOKOHTPONb, KOHCTUTYUMOHHbIM Cya pa3BuBaeT MNpaBoOBOW
BeKTop KOHCTUTYUMM M HAMNONHSAET YCTAaHOB/IEHHbIE €0 HOPMbl, @ TEM CaMbIM U BCHO
npaBoBY CUCTEMY Bce bonee rnybokMM npaBoOBbIM COAEpPXKaHUEM.

BbissBnas cMbicn («Ayx») TeX WKW MUHbIX NON0XEHUN KOHCTUTYUMKU, 3a70XKEHHbIX
B HeW HOpM, NpUHUMNOB WU UeHHocTer, KOHCTUTYUMOHHbIM Cya cTankuBaeTcs C
psiaoM npobnem.

B sTon cBaA3n a xoTten 6bl cpa3y 060CTpUTb Hawy AUCKYCCUKO U BbiCKasaTb
HeKoTopble coobpaxeHus, KOTopble KPpaTKO MOXHO O3arnaBuTb Tak:

«¥YIrPO3bl KOHCTUTYLUNOHHbBIM OCHOBAM B XXI BEKE».

Yrpo3sa nepBasi, CBsA3aHHas C artakaMum Ha Becrtdanbckyro cucremy
MUPOYCTPOMCTBA.

Kak u3BecTHO, COBpeMeHHOE KOHCTUTYLUMOHHOE YCTPOMCTBO [OCYAapCTB W
MeXAyHapoaHOe YCTPOMCTBO, MNOJMTUYECKOe W MpaBoBOe YCTPOMCTBO MUpa Mo
CYLLeCTBY C/I0XMNOCb nocne nognucaHus Bectdanbcknx gorosopos B 1648 roay u
OCHOBbIBAETCH Ha MHCTUTYTE rocyaapcTtBa B KayecTBe CBOEM OCHOBHOW CTPYKTYpPHOWM
eanHnubl. OCHOBbI 3TOM CUCTeMbl COCTaBAsSeT NMPUHLUMN roCyfapCTBEHHOro
cyBepeHMTeTa.

NMMeHHO BHYTpU BecTdanbCKOW MNOAUTUYECKON CUCTEMblI CHOPMUPOBANINCE WU
HayanM aKTMBHO [OENCTBOBATb MEeXMNpaBUTENIbCTBEHHble W  MeXAYHapoAHble
HenpaBUTeNbCTBEHHbIE opraHm3auun (ewe B nepson nosnosuHe XIX Beka, nocne
nobeabl Hag HanoneoHoMm co3paetcsa [lOCTOsiHHaAs KOMUCCUA MO CYAOXOACTBY MO



PeliHy, 3aTeM nosiBnsieTcs MexayHapoaHblh TenerpadHbin  coo3, BceMupHbIn
MOYTOBbIA COKO3 U T.M.).

[lBe MupoBble BOMHbI XX BeKa He CMOrnm nokonebatb 3Ty CUCTEMY, KOTOpas eLle
6onee okpenna nocne co3gaHuns OpraHnsaunmnm Ob6beanHeHHbIX Hauunn.

N BoT Tenepb, B Hayane XXI Beka nocne cobbitmn 11 ceHTsb6bps 2001 roaa
co3ganacb camasa 6onbwas WM caMas  peanbHas  yrposa  CyLlecTBOBaHUA
Bectdanbckom cucTtemMbl, a 3HA4YUT U CaMUX OCHOB KOHCTUTYLMOHHOIO
YCTPOMCTBA CyBEepeHHbIX rocyaAapcCTB.

Takon KpynHbIK NONUTUK, KakK [eHpn KuccmHaxep, B CBOEM MNpPOLIOroAHEM
WHTEpPBbLIO rasete <«/[n BenbT» 3aaBnseT 0 cMepTn BecTdanbCKkonm cucTeMbl U
6ecCMbIC/IeHHOCTN naen rocyaapCcTBeHHbIX CyBEPEHUTETOB.

3aaBneHns  OTAeNbHbIX  MOJIMTUKOB  MNOAKPEnAsitoTCS  yXe  CO34aHHbIM
arpeccMBHbLIM «Hay4HbIM» OBOCHOBAHMEM YHWUUTOXeHUS BecTdanbCKON CUCTEMBbI.
O4HMM M3 MAEONOroB 3TOr0 Harmpas/eHUs SBNAEeTCa Npodeccop MexXAyHapoAHOro
npasa mn3 CLUA Mawnkn [NeHHOH. B cBOMX KHUrax WM ctaTbsax OH dopmynupyeTt
cneaywowmim noctynat: «KpanHe pa3pyLluTesibHOW MPOW3BOAHOM OT €CTeCTBEHHOro
npaesa 4BNseTCS uWAes PpaBHOM CYBEPEeHHOCTM rocyaapcrtB... OTHoweHue K
rocygapcreaM, Kak K paBHbIM, MellaeT OTHOCUTBLCS K JTI0AAM, KaK K paBHbIM».

MOXHO BblAeNUTb ABa TUNa aTak Ha Bectdanbckyro cucremy. OgHa cBs3aHa
C NpPOTUBOMOCTABMIEHMEM MpaB 4esioBeKa WM NnpaBa Hapoda Ha camoornpeeneHuve
NpUHUMMNAM rocyfapCTBEHHOro CyBepeHuTeTa M TeppuTopuasibHOW LIEeSTOCTHOCTMU.
BTopas — ¢ o6BMHEHMEM HauMOHaNbHbIX FOCYAapCTB B HecrnocobHocTn obecneuunTb
a¢pdhekTnBHOEe ynpasneHne B YycnoBusx rnobanmsaumun. OTcCo4a BblABUraeTcs
naesi ynpasJsieHUs N0 CETEBOMY NMPUHLUMMNY M NOCTPOEHMS MO CETEBOMY MPUHUNNY
opraHusaummn ansg peweHuns rnobanbHbix npobnem.

C TOYKM 3peHns Takom Maeosiormmn, «No4 CHOC» AO/MHKHO MATU BCe: BecTdanbckas
CUCTeMa, rocyfapCTBeHHble CYBEPEHUTETbI U TeppUTOpUanbHas LenoCTHOCTb.

Lok 11 ceHTabpsa 2001 roga npueen B CLUA K naeonornyeckom Bnactu rpynny
naen, Kotopble nocnegHne nNaTHaguaTb JIeT ocrnapmeanm Te3nc O TOM, YTO Kaxxjoe
rocyAapcTBO BNpaBe caMo onpeaenaTb rpaHuubl ceBoer csoboabl. OHM CTPEMUIUCE K
TOMY, 4TOObl MCMNOMb3ysS TEXHONOMMM U BOEHHOE MNPEBOCXOACTBO, peopraHn3oBaTb
MUP, B3ATb €ro noj KOHTpOsb, caenaTtb ero bonee «aeMokpaTunyecknm» n bonee
6e3onacHbIM ans CLUA.

B amepukaHCKOM aHanuMTMke BCe u4alle TMNPOU3HOCATCA CNoBa O <«MSATKUX
cyBepeHuteTax». NOHATUA «npaBa 3THOCOB M PEervoHOB Ha caMmoornpeaeneHue» wu
«FyMaHuUTapHble WHTEpBEHLUNN>» NPOTUBOMOCTaBAATCA rocysapCTBEHHbIM
CyBepeHuTeTaM.

Bectdanbckaa cucrtema nocrassieHa No4 COMHEHME W psaaOM MeXAYyHapOoAHbIX
corfaweHnn, B paMKax KOTOPbIX 3HayuTenbHble O06bEeMbl rOCyAapCTBEHHOMO
CyBepeHuTeTa AeNnernpyrTca HagHauMOHaNbHbIM OpraHaM WUaM 4acTtaM rocynapcrsa.
NMpumep nepsoro — MaacTpuxTtckue cornaweHua Esponbl 1992 ropga. [lNMpumep
BTOPOro — <«MNpUHUMN cybcuamapHOCTU», COrfnacHO KOTOpPOMY MNpobaeMbl AOSIKHbI
nepefaBaTbCad Ha TOT HaWHU3WWA YPOBEHb, HAa KOTOPOM MMEKTCSH pPecypcbl WU
BO3MOXXHOCTU A1 UX peLleHuns.

Cenyac Ha HawwWx rnasax Cco3[aeTcss MNepBoe «CeTeBoe» rocyaapcTtBo —
EBpocCot03, B KOTOPOM BCe pelleHus MPUHUMAET CeTb €BPOMNEenCKMX MpaBUTENbCTB.
NMpunyem B camoM EBpocoto3e rnaBHbIM CNop cenyac naet o ToMm, 6yayT /M YneHbl



EBpocoto3a CcyBepeHHbIMW rocyAapcTBaMun, UNM rocygapcTBamu-perMoHamMu BHYTPU
eANHON ceTw.

Hapo ckaszatb, uto u OOH pa3pblBaeTcd Mexay >XeCcTKOW BecTdasbCKon
WHTepnpeTauMen rocyaapCTBEHHOrO CyBEpeHuUTeTa W BO3pacTaloWMM BAUSHUEM
MeXAYHapoAHOro ryMaHMTapHoOro npasa v npas 4YenoBeka, KOTOpble OrpaHUYuMBaloT
BNacTb rOCyAApCTBEHHbIX NIMAEPOB Hah rpaxpaHaMnm uX CTpaH. Ha 3To ykasan
leHepanbHbIn cekpeTapb OOH Kodwu AHHaH, nocne Toro Kak B 1999 rogy Ha4vanacob
BonHa B KocoBo — 6e3 pe3ontounn CoBeta besonacHocTw.

Bce 3T0O — o4yeHb HeoAHO3HayHasa TeHAeHUMs. OHa MOXeT 6bITb OonacHa NOToMy,
YTO B HEN KOHKpEeTHble KOHCTUTYUMOHHO-NPABOBbIE MOHATUSA roCyAapcCTB M FpaHuL
BbITECHSIOTCS OpUAMYECKN HeonpeneneHHbIMU, He MMEKLWMMN ONOPpbl HU B KakKoM
npase, reorpauyeckMmm n counanbHO-3KOHOMUYECKNUMN TEPMUHAMMN.

B pe3ynbTate BO3HWMKAA Yrpo3a YHUUYTOXEHUS MeXAYHAPOHOM U HaUMOHANbHOWM
3aKOHHOCTM KaK TakKoBOW. B 3TOM cMbiCfie C HOpUANYECKON TOUYKM 3pEHUS Mbl BCe
AEACTBUTEJIbHO nonasiu B abCoNOTHO XaOTUUYHbIA MUP, rAe BCe CTaHOBUTCA
HenpeackasyeMbiM. Y HenpaBoOBOr0O MWMPOBOro Xaoca ecTb OAHO MpaBO — MNpaBo
CUJIbHBIX U arpecCuMBHbIX: 3TO He TOJSIbKO «MpaBO» CBepXAepXaBbl, HO N «MNpaBoO»
AVKTATOpPOB, «NpaBo» NMAEepPOB MAaUO3HbIX N TEPPOPUCTUYHECKNX COOBLLECTB.

OueBWAHO, UYTO BCe Mbl yXe «B rnobanmsaumun», n HaMm Heob6xoAMMO He BbINacTb
n3 rnobanbHOro Mmpa, OKasaTbCad C HMM BO B3aMMOBbLIFOAHbLIX OTHOLIEHUAX
OTKPbITOCTN. HO NpU 3TOM HY>XHO TOYHO MOHWUMATb CBSA3@HHbLIA C OTKPbITOCTbIO PUCK.
PUcK pacTBOpuTbLCS B 3TOM Aafieko eue He onpeaenuseMcs mmpe. Puck Bobpatb B
cebs n Bocnpom3BecT Ha COBCTBEHHOM TEPPUTOPMM HACTyNakwLWMN Ha MUPOBYIO
NOSINTUYECKYIO CUCTEMbl HEMNPABOBOM Xaoc.

N noToMy MMeEHHO cenyac OoT MexAayHapoaHoro coobuwiecrsa cneumanucrtos Mo
KOHCTUTYUMOHHOMY nMpaBy o0cCOob6eHHO TpebyeTca TOYHbIM aHanu3 COBPEMEHHOro
NOHATUS NOJIHOLEHHOrO cyBepeHuTeTa. lNMpeaenbHo y4nTbiBaloOLWero Bce nMnepaTuBhbl
nunbepanbHOM AeMOKpaTunM, U OoAHOBpeMeHHO obecrneymBalolero BCe KOMMOHEHTHI
CWbHOW M MPaBOBOM — MMEHHO MPaBOBOM — BNacTU. VIMEHHO cen4yac OT 3TOoro B
BbICOKOM CTeneHW 3aBUCUT COXPaHeHWe U YKpenjeHue MUPOBOMN CYHBLEKTHOCTU
CyBepeHHbIX rOCyAapCTB BO BCEX ee U3MEPEHUSIX — MNOSIMTUYECKOM, SKOHOMUYECKOM,
coumanbHOM.

Yrpo3a BTOpasi, cCBfi3aHHasA C HAaCTyrnJieHMeM Ha KOHCTUTYLIMOHHbIE rnpaBa
yesnioBeka B ycsioBuUsaX 60pb6bl C HOBbIMU BbI3OBaMU U Yrpo3aMMm.

11 — e ceHTs6ps 2001 roga He TONbLKO MOJSIOXWUAO Havasno MacwTabHbIM aTakam
Ha HauWOHalbHble CyBepeHUTeTbl U LEeNOoCTHOCTb FrOCyAapCTB, HO CTano CNYCKOBbIM
MEXaHU3MOM B HACTYMJIEHUM Ha KOHCTUTYLMOHHbIE MNpaBa 4esioBeKa BO MHOMMX
rocygapcreax. Takoe HacTyrnjieHne rnpoKaTuiioChb NMpakTU4eckn no BCcemy Mupy — oT
CLUA n EBponbl go KOro-BoctouHon Asnm n Asctpanun. BoT oTaenbHble NnpuMepsl.

B CLUA nocne 11 ceHTabpsa Mpe3nageHT CLUA noanucan AKT O NaTpuMoTu3Me, a
KoHrpecc ero eavHoaywHO yTBepaus. DTOT HOPMaTUBHbIM AOKYMEHT BO MHOIOM
orpaHnyun ageMmokpatuyeckue npasa rpaxgadH v CMU B CLUA v oaAHOBpEMEHHO
pacwupua npaeBa aMepuKaHCcKuxX cneucnyxo.

AMepuKaHckue NpaBo3aLMTHUKN NOMNbITaNNCh onpoTecTtoBaTb 3TOT
3aKoHoaaTesibHblM akT. Ho Ocobbin anennaunoHHbin cya CLUA ewe 6onee pacwmpun
npasa MuMHUCTepcTBa tocTmumm (OBP nogynHAETCS MMEHHO MMUHIOCTY) MO TaMHOMY



NpoCAywmnBaHUO TenedoOHOB W BCEMY KOMMJEKCY OrnepaTUBHbLIX Mep Mo
3/1IEKTPOHHOMY CNEXEHUIO 33 «N0A03PUTENbHbIMU TNLAMU>,

Ho 3TO0 He Bce. [leHTaroH co3gaeT cenyac He MMEILWYH aHanoroe B Mupe
aBTOMAaTU3MPOBAHHYO CcUCTeMy cbopa nepcoHanbHOM MHMOpMauMM Nnoa HasBaHUEM
«ToTanbHas MHMOOPMUPOBAHHOCTL». OHa BK/IOYAET: 3NEKTPOHHYIO MOYTY, AaHHbIE O
KpeaAnTHbIX KapTax WU 6aHKOBCKMX ornepauusax, CBeAeHUs O MnyTelwecTBEHHMKaxX WU
Typuctax. [pn 3ToM  06beanHSAOTCA  KOMMepyeckme  6asbl AaHHbIX  C
rocyfapCTBeHHbIMW A0CbEe, B YAaCTHOCTMU, C AaHHbLIMK cneucnyxo...

B FepMmaHum cneucnyxbbl TOXe MOMyYuanM HOBble MOSHOMOYMA — U B
4YaCTHOCTW, BO3MOXXHOCTb NpoBepsaTb 6aHKOBCKME cyeTa Naen, AaXe HU B 4YeM He
06BUNHSAEMbIX.

B BennkobpurtaHum paspeLueHo 3a4epXunBaTb MHOCTpaHLUEB Ha
HeonpeaeneHHoe BpeMs, NnpuyeM cyaebHom caHKumMm Anga 3Toro He TpebyeTcs.

B Benbrum npuMHAT 3aKOH, KOTOpbIM MO3BOASET MNOAMUMM NPOBOAUTH TakK
Ha3blBaeMble «MArkMe paccnefoBaHusa» B TeX Cliydasax, Korga eCcTb NoA03peHust, 4to
rOTOBUTCHA NpecTyrnjeHne, Ho y CNeACTBUSA He XBaTaeT KOHKPEeTHOW MHpopMauumn ans
npeabsiBieHns o6BUHeHUS.

CaMo no cebe NpuHATUE TaKNX 3aKOHOB Yrpo3bl KOHCTUTYLMOHHbLIM OCHOBAM 3TUX
rocyaapcTB, KOHeYyHOo, He HeceT. W, BWAMMO, 3TO BMNOJIHE ajdeKBaTHas peakuums Ha
Bce 6Gonee paspacrawowmecs NposiBNeHns  Teppopu3Ma, OpraHM30BaHHOWM
NpecTynHoCTn, HapkobmusHeca M HEe3aKOHHOW MUrpauum — Tex SBAEHUW, KOTopble
NPUHATO Ha3blBaTb HOBbIMU BbI30BaMU M yrpo3amum 4yenoBeyecTBy.

Apyroe peno — [0 Kakux npegenos  MOXHO WATU B OrpaHUYeHumn
KOHCTUTYUMOHHbIX NpaB 4yenoBeka? PeuenTbl 34ecCb nNpeanaratoTcs camble pasHble.
dopmMupyeTcsa fAaxe cBoeobpasHas maeonorus otkasa OT OCHOBoOMoOJararoLwmx
npaB 4denoBseka. B CLUA, HanpuMmep, wun3gaHa KHUra WM3BECTHONO Y4YeHoro, B
HeJaBHEM MpPOLWIOM Sporo npaso3awuTHMKka — AnaHa [depwosuua noa HasBaHUEM
«MouyemMy TeppopusM paboTaeT?», B KOTOPOM aBTOp MNpu3biBaeT WUCMOSb30BaTb
NMPUHLUMMN KOMNEKTUBHOIO BO3Me3aMs K CeMbsIM, 3THOCaM, KOH(MeCcCMOHaNbHbIM
rpynnaM TeppopuUCTOB; NMPUMEHATb Ntobble BUAbI MbITOK; CYLWECTBEHHO OrpaHuUuuTb
UMMUIPaUMIO U NpaBa 4vyXecTpaHueB, B 0COBEHHOCTU BbIXOALEB U3 onpeaeneHHbIX
permMoHoB Mupa u T.4.

Takue B3rng4bl NoNy4vatoT BCe H6onbliee pacnpoCTpaHeHne n B ApPYrux CTpaHax,
B TOM uucne n B Poccmun. U He TONbKO cpean y4YeHbIX, HO U NOJIMTUKOB, 3@ KOTOPbIX
oTAanu ronoca 6onbluve rpynnel n3bmnpartenen.

MO>XHO NI UFTHOPUPOBATb TakuMe TeHAeHUMK coobulecTBy cneumanmnctos B chepe
KOHCTUTYUMOHHOro npaea? [Ae Ta 4yepTa B OrpaHu4yeHUsaxX Npas 4enoBeka, 3a
KOTOPOW HacTynaeT yxXe oTpuuaHme 3Tux npas? Bo MMSa yero n Koro NnpoBoAsiTCs 3TH
orpaHuyeHnsa? Kakum nytem obecneuntb 6anaHc obecnevyeHnsa 6e30MacHOCTU
rocyaapcrtea u obuwectsa u cobnioaeHusa npae 4enoseka? [yMar, 4YTO 34ecCb
HeobXxoAMM MOUCK afeKBaTHbIX OTBETOB Ha Tsxeneuwme, OCTpenme BOMpOChH,
KOTOpble CTaBMUT XWU3Hb.

Yrposa TpeTbsi, CBA3aHHas C peasimsayMeil KOHCTUTYLIMOHHOIro npuHumMna
«couunasibHOro rocygapcrea>».

TepMuH «coumasnbHoe rocynapcreo» — 3TO He nposiBneHne
MOCTKOMMYHUCTUYECKON unaeonornn. B KoHcTuTyuusx Wcnanuu, OPI, ®OpaHuuwy,
TypuMn 3TOT TEPMWH 3akpernseH A0CTaToyHo AaBHo. CyTb ero 3ak/4aeTcs B



CTPEM/IEHUN K CO3AAHUIO PpaBHbIX BO3MOXXHOCTEM [AJIA BCEX UYJIEHOB
obwecrea. CouunanbHOe rocyaapCTBO Mnoapa3yMeBaeT MpoBeAeHne coumasibHOM
NONUTUKN, MPU3HAKOLWEN 3a KaXAbiM 4jieHOM obuiecTBa MpaBO Ha TakKOW YpPOBEHb
XM3HM (BKIKOYAsA MUy, OAeXAy, XUAuWe, MeoUUMHCKUIA yxo4 W couuanbHoe
obcnyxnsaHue), KOTOpblIM  HeobxoamM  Ans  noanepXXaHuss  340pOBbsS U
61arococTossHMS ero camoro n ero ceMbu, Korga oH paboTaeT, a TakxXKe B Caydasx
6e3paboTumubl, 601€3HN, MHBANMAHOCTM, CTApPOCTWN, BAOBCTBA.

MO>XHO 1 C 3TUX MO3MLMIA Ha3BaTb MHOIMe rocyaapcrea, B TOM yucne mn Poccuio,
coumanbHbiMn? C MOMHOM OTBETCTBEHHOCTbIO MOXHO 3asiBUTb, YTO HeT. [pouecchl
rnobanusaumn 6oratble CTpaHbl caenann euwe 6orade, b6egHble ewe b6epgHee. K
nocrnegHUM OTHOCATCS M CTPaHbl TaK HAa3blBAEMOro «MNepexoaHoro nepuoaa», B TOM
uncne n Poccus.

Poccuinckasa KOHCTUTYUMS AeKnapuvpyeT paBeHCTBO MpaB rpaxnaH He3aBUCUMO
OT UMYLLECTBEHHOro MU AO/HKHOCTHOrO MOMOXEHMUS, MeCcTa XUTeNbCTBa — HO Ha Aene
3TOT MPUHUMN Janeko He Bcerga peanmsyetcsa. OT6poCcMB  MUCTOPUYECKUM He
onpasaaswnm ceba NOAUTUYECKUM CTPOW, Mbl JUKBMOMPOBANM W  MHOrue
OOCTMXEHUST B coumanbHOM cdepe: paBeHCTBO BO3MOXHOCTeM B obnactu
obpa3oBaHus, 34paBOOXpaHeHus, 6e3onacHocTu, KynbTypbl. Cenyac xe Takue
COCTaBnsWMe KayecTBa XW3HM, KakK afeKBaTHO OnJaymMBaeMbl Tpyad, AOCTyn K
obpa3oBaHnO, BO3MOXHOCTb CMEHbl MeCTa XWUTeNbCTBa, HOPMAaJsibHOE XWNbe, Bpoae
6bl rapaHTUpPOBaHbI HAlWKWM rpaxaaHaM, HO Ha MPaKTUKE AOCTYMHbl O4EHb HEMHOIUM.
CnoxwuBlleecs HepaBeHCTBO BO3MOXHOCTEN, C KOTOPbIM pOCCUNCKUE Ntoan He byayT
MUPUTbLCS, co3paeT 6a3y Ans HecTabunbHOCTM.

Takas 6a3a pns HectabunbHOCTM XxapakKTepHa Ans BCEro MNOCTCOBETCKOro
npocTtpaHcTtBa. HepaBHue cobbiTs B [py3muM HarnsgHo nokasanu: Korga
couyua’sibHOe rocyfapcreo OTCYTCTBYET, PYLUUTCA U NpaBoBoOe rocyaapcreo. U
COBCEM Heobs3aTeNlbHO CMeHa BlaCTU HEKOHCTUTYLUMOHHbLIM nyTeMm 6yaeTr Bceraa
natn no «6apxatHOMy>» BapuaHTy.

yMal, 4YTO MOXHO M HYXHO MPUHUMMN  «COLMANbHOrO rocyaapcrea»
obecneymBaTb NpaBoOBbIM MyTEM, B TOM 4YuCAe W C MOMOLLUbIO 3aKOHOAATE/NbHbIX
OrpaHMYeHMn Ha NpoBeAeHMe TakuX COouMasibHO-3KOHOMMYECKUX pedopM, KOTopble
HapyLWwalT KOHCTUTYLUMOHHbIE NpaBa U cBob6oabl rpaxkaaH M pasmbiBalOT COUMANbHYIO
cnpaBenMBOCTb KaK OCHOBY COLMaNbHOro NpPaBoOBOro rocyaapcraa.

Mbl NOHMMAEM, YTO 34€eCb HET MPOCTbIX, CUIOMUHYTHbIX peleHunin. NMpaBo AOMXKHO
AeNcTBoBaTb BO MHOMOM TOrA4a, Korga MpocCYMTaH counanbHO-3KOHOMUYECKNI
3 deKkT, Korga nporHo3 nocneacTBUn Tex UM MHbIX n3MeHeHnn 6yaet pabotaTb He
Ha yBeSIMyeHne HepaBEHCTBA, @ Ha ero 3aMeTHoe (3aMeTHOoe A1 NPOCTbIX rpa)kaaH)
COKpalleHune.

C TOYKM 3peHUss 3KOHOMUYECKOM — KaK 3TOro AOoCTuYb? WM3bIMaTb pecypchl
6rookeTa Ha noaaepxky 6eaHbix? Ho AeHbrM BeAb HYXHbl M Ha apMuio, M Ha
NPOMbILIEHHOCTb, U Ha obpa3oBaHMe, U Ha MHOroe Apyroe. YBenumeaTb Hanoru u
6roa)keT, 4Tobbl Ha BCeX xBaTano? Mnn, Kak COBETYIOT HEKOTOPbIE NeBble paguKanbl,
oTbupaTb COB6CTBEHHOCTb Y ONUrapxoB? A 3a cyeT 4ero Torga npeanpuHMMaTenu
6yayT uMHBECTMpoBaTb B NpeanpusaTMs U co3daBaTb YCIOBUSA AN 9KOHOMWYECKOro
pOCTa N TEXHOSIOTMYECKOr0 Pas3BMUTUS CTPaHbl, KOTOpble TOJIbKO U MOryT obecneyunTtb
Poccumn goctomHoe mecto B Mumpe XXI Beka U, B TOM 4ucCne, pewnTtenbHO nobeanTb
6eaHOCTb?



To ecTb BOMPOC O nMpaBe M CouManbHOM CMNpaBeasIMBOCTU, KaK raBHbIX
NnpUHUMNax npaBoBOM TpaHcdopMaumm poOCCMUCKOro obuiecTtsa, M 34ecb, B chepe
9KOHOMUKM, OKa3sbiBaeTcs npobnemMon, KOTOpyk MpuMAETCs pewwaTtb Npu MoOMoLm
CNOXHbIX W [aneko He nMNpPsSMOSIMHENHbIX KOMMPOMWUCCOB M NocnenoBaTeNbHbIX
NpUGANXKEHUA.

Yrposa 4yetBepTasi, CBsi3aHHasi C OTCYTCTBMEM WIM 3aTsaArmBaHueMm
npoBeAeHna NpaBoBon pecdopMbl.

OnacHOCTb 3Ta peasibHa AN MHOMMX rocyaapcrs, 0Cob6eHHO, KaK S yXe oTMeuvarn,
ANs TeX, KOTopble CA0XWANCb Ha MOCTCOBETCKOM MpPOCTPAHCTBE. XOTS roBOpUTH A
6yay, ectecTBeHHO, obpallascb npexae BCero K poCCMNCKMM npobnemam.

Pe3ynbTaTbl, KOTOpblE AOCTUIHYTbl B NMPaBOBOM cdepe 3a NMOCTCOBETCKY 3MOXY,
AENCTBUTENbHO 3HauuMMbl. HO OAHOBpPEMEHHO 3TK pe3ynbTaTbl BCe ewe Aaneku oT
Tex HeobxoaAMMbIX CTaHAAPTOB, Ha KOTOPbIX AEpPXWUTCA AeMOoKpaTudeckoe npaBoBoe
rocyaapcteso. N 310 06CTOATENBCTBO TOPMO3UT peanbHoe passutme Poccunm u
co3gaeT pa3sHoobpa3sHble PUCKU U YrpO3bl.

Mostomy BMoOJIHE onpaBAaHo CTaBUTb BOMpOC 0
Heo6x0AMMOCTM MOJIHOMacwTabHo npaBoBou pecgopmbl B Poccun. Ecnm He
dopcmpoBaTb B CTpaHe NpaBoBYyl pedopMy, TO N BCe OCTasbHble pedOopMbl C OYEHb
60NbLLON BEPOSATHOCTbIO HAYHYT 6ykcoBaTb. N oueHb CKOpO.

Kakoe KOHKpeTHoe cofep)kaHue s BKNaAblBalo B NMOHATUE «MpaBoBas pedopma»,
N KaKue ee Hanpas/ieHMs CuYMTato NMPUOPUTETHLIMU? A 6bl BblAENAWMA TPU OCHOBHbIE
3a4a4YM N OAHOBpPEMEHHO HanpassieHns npaBoBon pedopmMbl. OHW, HaA MOW B3rns4,
TaKOBbI:

— npaBoBas TpaHchopMaumsa poccMmMckoro obwecTea;

— TpaHcdhopmaumsa n ctabmnmsaumnsa CMCTeMbl Npasa;

— peanu3auust XeCTKOM W  YCTOWYMBOM CUCTEMbl MNpPABOMPUMEHEHUS U
obecneyeHuns AoCTyna rpaxzaaH K rnpaBocyauto.

MpuyeM nogYepKHy, YTO 3TO MMEHHO «TpuUeauHas», CUCTEMHAs 3aZada, KOTOpYlo
Nno BCEM Hanpas/iEHNAM HEOb6X0AMMO pellaTb KOMMIEKCHO N O4HOBPEMEHHO.

Ona peannsaunm 3TON TpUeaUHOM 3apaaum HeobxoamMo, Ha MOW B3rns4, pewnTb
TPpU KpynHble npobnemsl.

lMepBass npobsiema — KayecTBO, COBPEMEHHOCTb W NOCNeA0BaTeNIbHOCTb
3aKkoHogaTenbCTBa. Y Hac, cyas no Tem obpaweHmaMm B KOHCTUTYUumOHHbI Cyg,
KOTOpble npuxoanTcsa pa3bupaTtb, ele 04eHb MHOMO0 HEKaYeCTBEHHbIX 3aKOHOB.

HekoTopble 13 NpMHMUMaeMbIX 3aKOHOB, YBbl, BUAMMbIM 06pa3oM NpoTMBOpeYaT n
6ykBe, 1 Ayxy KoHCTUTyumu.

[anee, HepeaKo MPUHMMAIOTCSA 3aKOHbl, MpoTMBOpedaline obsizatesibHbIM Ans
Poccun obLienpusHaHHbIM NPUHLMNAM M HOPMaM MeXAyHapoAHOro npasa.

HakoHel, HeMano 3akKOHOB MPWHMMAETCA noA AasneHneM 066UCTCKMX «rpynn
WHTepecoB». W Takue 3aKOHbl Hepeako npoTueopeyat 6a30BbIM WHTEpecam
obwecTBa n rocygapcraa.

HepoctatouHas kBanudukaumss M ONbIT 3HAYUTENBbHOM 4YacTU POCCUUCKUX
3aKoHoAaTenie — 3TO0 06beKTMBHbIN (PaKT, OT KOTOPOro HEBO3MOXHO OTMaxXHYyTbCS.
OaHako v B ApYrnx napnaMeHTax 3acefaloT He TOJIbKO NMpodeccnoHasnbHble IPUCTbI
(xoTsa npodeccrnoHanoB TaMm 0bbIYHO BCe-Takm ropasao 6onbue). Kak 3gecb 6biTh?

Bo MHOrmMx cTpaHax 3TOT BOMPOC YyXe AaBHO pellaeTcs nyTeM TwaTenbHOro
obcyXxaeHnss 3aKOHOMPOeKToB B npodeccuoHanbHOM coobuwectee n (nybnaunyHo!) B



obwecTBe B LeNOM, 3aTeM B AUCKYCCUSAX (BMeCTe C He3aBMCUMbIMWU HOpUCTaMK) BO
dpakumsax n NpodunbHbIX KOMUCCUAX MapsaMeHTa, U NinWb NMocse 3TOro Ha obuwmx
napaMeHTCKNX OUCKYCCUSAX.

TONbKO TakK MOXHO CBECTM K MWHMMYMY BO3MOXHOCTb MOSIBJIEHUS <MIOXUX>»
3aKOHOB M PUCK AanbHENWMX MPaBOBbIX KOUIM3WUIK, KOTOpPblE MCMNOMb3YKT BCSAKME
HeaobpocoBecTHble N066MCTbI, KOPPYNUNOHEPDLI U MONNTUYECKNE aBaHTIOPUCTLI.

Bropasi npob6sieMa pOCCUACKOro rnpaBa — HecTabunbHOCTb 3aKOHOAATENLCTBA.
KoHeuyHO, 3TO OAHO M3 HensbexHbIX MoCneaCTBMN Tex <«MNOC/epeBOSIIOLMOHHbBIX>»
dopcupoBaHHbIX pedopM, KoTopble NpoBoasTcsa B Poccmn. Ho 1 3aecb y Hac SBHbIN
nepebop. Hanpumep, HepaBHO npuHATble Koaekcbl — YrosoBHbIA, YronoBHO-
npoueccyasnbHbli, Hanoroebin 1 T.4. — B CKOPOM BPEMEHM OKa3bIiBAOTCA U3MEHEHbI
YyTb 1M HEe HamnonoBMHY. lNMpUYeM M3MeHeHbl TaK, 4YTO OAHW AedeKTbl UCYE3M, HO
nosiBUAUCL apyrue. [la K TOMy e BCe KOAEKCbl MA0X0 yBSA3aHbl Mexay cobon, uTo
co3zaeT B3aMMHble MpaBOBble KOMU3UN.

CtabunbHoCTb KOHCTUTYUMM M BCEN OCHOBAHHOM Ha HEW MPaBOBOW CUCTEMbl —
3a70r counanbHOM, MNONNTUYECKOW, DSKOHOMUYECKOW, B KOHEYHOM WuTore —
roCyAapCTBEHHOM YCTOMYMBOCTU. W, KakK HW mapagoKCanbHO 3TO 3BY4YMT, — 3anor
pa3BUTUA.

He wMoxeT ©6biTb 3hPEKTUBHOrO  MHAMBMAYANbHOIO,  KOPMOpPATUBHOIO,
rocyAapCTBEHHOro MJI@HUPOBAHUS W MNPOrHO3MPOBAHUSA, €CNNM HEeU3BEeCTHO, Kak
naaHbl WU MNPOrHO3bl COOTHOCATCS C 3aBTpaWHMMW 3akoHamMu. He MoxeT 6bITb
YCTOMYMBOCTM W pasBuUTUA, eCcin  HeT 3PEPEeKTUBHOro MJaHUpPOBaHUSA ¢
NPOrHO3MpoBaHusa. [axe 4YMUCTO TMCUXOSIOTMYECKNn — He MOXeT u4enoBek,
coobwecTtso, 0b6bWeCcTBO HOpMasibHO AENCTBOBATb, €C/IM HEWU3BECTHbl 3aBTpallHWUe
«YCNOBWUS UTPbI>».

TpeTbsi npobsieMa — OTCTasioe MpaBOCO3HAHME W OTCTasoe puanveckoe
obpa3zoBaHue. lOpunanyeckme Kagpbl. B HblHeWwHen Poccum kpanHe HeAOoCTaTO4YHbl U
no KOJMYEeCTBY, W NO KayecTBy. BbicOkokBannduumpoBaHHbie OPUCTbI — B
ocTpenweM pedbununte. KOpuanyeckas Hayka, KakKk TakoBas, He obecneyeHa
cneunanuctamMm TOM KBanudukaumu, KoTopasi MO3BONSET pewaTb rPaHAMO3HYHO
3ajavy Cco3[aHUSa HOBOW NpaBOBOM cuUCTeMbl. W, B TOM yncie nosToMmy, pOCCUNCKUX
CTYAEHTOB-IOPUCTOB HEPEAKO y4YaT «MNpaBy BUYepallHero AHsS». Mexay TeM CTyAEHTOB
Heobxoanmo o6y4daTb <«npaBy 3aBTpawHero AHS» (KOHUEenuus <«ornepexxaruwero
topmamnyeckoro obpasoBaHus>»).

Mpobnema punanyeckoro obpasoBaHUs B MOSIHOM Mepe KacakTCad He TOoAbKO
cyaen n paboTHUKOB NpaBOOXpaHUTESbHbIX OpraHoB. OHM KacalTCsa U YNHOBHWUKOB
WU npegnpuHUMaTesien, U BOEHHbIX, — BCeX 6e3 MCKUYEeHNsT POCCUNCKUX FpaXKaaH.
To ecTb peyb AO/KHA NATU U 0 NPOodECCNOHANBbHOM opnanyeckoMm obpasoBaHuun, U 0
MaCCOBOM HOpUAMYECKOM BOCMUTaHMM U <«nmkbese». [lo cyTu, HaMm npuaeTcs
co34aBaTb LWMPOKOE COBPEMEHHOE POCCUMCKOE MpPaBOCO3HaHME: OT MOJSIHOLEHHOro
COBPEMEHHOr0 MpaBOCO3HAHUSA topuanyeckoro coobuiecrsa, yepes nNpaBOCO3HAHME
BNlaCTM BCEX BETBEN, — K MACCOBOMY MpPaBOCO3HAHMUIO.

OToenbHO HaAo cKasaTb O MpaBoCO3HaHWM Bnactu. Ecnn Bnacte 6yaer
CTPeMUTbLCHA co3aaBaTb «noj cebs» yaobHoe npaso, To nobas npasoBas pedopma
CTaHeT He 6onee yem pukumnen.

Mpean npaBoBon pecdhopMbl — 3TO €AMHCTBO MAacCOBOIro NpaBOCO3HAaHUSNA
M nNpaBOCO3HaAHMA BJIaCTU B CTPEMJIEHUMM, ONUpPasiCb Ha AOCTUIKEHUS



IOPUANYECKON HAYKHM, 3aliUMTUTb NpPaBOBOE roCcyAapCcTBO B COBPEMEHHOM
HeyCTOMYNBOM, 6bICTPOMEHAOLLEMCA MUpe.

Takoe eguHCTBO AO0CTUraeTcs Torga, Koraa M MaccoBoe UM BNacTHoe
NMpaBOCO3HAHME OCO3HAET UCTUHY, KOTopas 3ak/t4yaeTcs B ToM, 4YTo KOHcTuTyumna
— 3TO reHepanbHOe corJjlalueHue MeXxay BCeMU COouMaJibHbIMMU rpynnamm,
BKJIlOuMasa BJacTtb, 6u3Hec, ob6wectBo B uLenoM, 0 QyHAAMEHTa/IbHbIX
npaBuiax, No KOTOPbIM >XUBET CTpPaHa. He cnyyainHo B 6ykBanbHOM nepesoae
KOHCTUTYUMS O3HAYaEeT yCTpOeHMe.

Y Hac B Poccum MaccoBoe MNpaBOCO3HAHME MOKa HaxOoAUTCS B 3a4aTOYHOM,
cnaboM W HeyBEepeHHOM, COCTosSHUMW. B 3Tux ycnoBuax puck ocnabneHus
KOHCTUTYUMOHHbLIX  MPUHLUMMOB  AEMOKPATUYECKOro MNpaBOBOro  COLMANIbHOrO
rocygapcTBa — M BMNOJIHE peasieH, U KpaliHe OnaceH.

HbIHEWHAS poCCcUMiiCKasa topuandeckass peasibHOCTb — OYE€Hb CJIOXKHAsk U OYEHb
NpoTMBOpEYMBas peasibHOCTb. B 3TO peanbHOCTU OCTpeiLne MMpOBbIE NMPOLIECCHI U
pyllawmecs CTPYKTYpbl MEXAYHapOAHOro rnpaBa — BHE cdepbl Halero KOHTPONs U
pellaowero BANSHUS.

B 3TOM peanbHOCTM HAaNMLUO MHOXECTBO pa3pbiBOB Mexay 060/104KaMu B/IACTHbIX,

coumanbHbIX W APYrMX WHCTUTYTOB — U CcoAepXXaTesibHbIM HaAMoJIHEHUEM 3TUX
MHCTUTYTOB. MHOXECTBO pa3pbiBOB Mexay ¢opMon wn cogepxaHuem. W
KOHCTUTYUMSl, KaK Ba>XHEWLMUM NpaBOBON MHCTPYMEHT, — HE MOXET OKa3aTbCs BHEe

MCKa)karoLlero U TpaHcpopMupytoLLero BANSHUS TakoW peasibHOCTH.

HO WMeHHO B 3TOW peasnibHOCTM U B 3TOM KOHTEKCTe HaM MPUXOAUTCSH XUTb
cerogHs. 1 UMeHHO B Hel HaM nMpuaeTcsa CTpouTb Apyryto, 6onee 6naronony4nyto,
peanbHOCTb.

CTpouTb, TOYHO NOHMMas Heob6xo0AMMOCTb eaMHCTBa npasa M npaBabl. CTpouTb,
TOYHO NMOHMMas, YTO KOHCTUTYUNA— KpaeyrosibHbl KAMEeHb TaKOro eAMHCTBA.

Cenyac O4YeHb MHOr0 roBOPSAT O Ppas/IMYHbLIX TunNax 6e30MacHOCTU, KOTOPbIM
cnepyeTt yaensatb ocoboe BHMMaHMe B MMPOBOM pa3BuUTuUK. S 6bl nogyepKHyN, 4To B
3TOM psgy Ha ocoboM MecTe [OoJ/IKHa CTOATb NpaBoBasi KOHCTUTYLIMOHHas
6e30nNacHOCTb — IMYHOCTH, obwecTBa, rocyaapcrBa.

B 3akntouyeHnme xoten 6bl ckasaTb, 4YTO Mbl CTpouM B Poccmm coBpeMeHHoe
nubepanbHOe paeMokpaTuyeckoe o06WecTBO WM PbIHOYHYKD 3KOHOMUKY. 3ITO,
6e3ycnoBHo, TpebyeT akTUMBHOW MHTerpaumm Poccum BO BCE MUPOBbIE MNpPOLECCH.
KoHCTMTyuMs w©n ee To4yHas, COBpeMeHHas wn rubkaa uMHTepnpeTauus
KOHCTUTYUMOHHBbIM CyaoM — A0/KHbI 06ecneuynTb Takyl MHTerpauunto. ObecneunTtb
WHTEerpaumMiw — U OAHOBPEMEHHO He MNO3BOUTb  PasMbliTb  POCCUNCKUI
roCyAapCTBEHHbIM CYBEPEHUTET UYYyXMMW UWHTEpecaMm W NpaBOBbIM XaoCOM,
OrpaHMunTb NpaBa K cBO6OAbI HALLNX rpaXkaaH.

Zagrebelsky
Président, Cour constitutionnelle, ltalie



Interprétation de regles en conformité
a la Constitution comme méthode pour assurer
la stabilité de I'ordre juridique versus Interprétation de la
Constitution comme moyen de développement de I'ordre constitutionnel

Le sujet qui m’est donné de traiter est formulé de maniére tres subtile, ou plutét
cryptée: "Interprétation de normes en conformité a la Constitution comme méthode
pour assurer la stabilité de [Il'ordre juridique" versus "Interprétation de la
Constitution comme moyen de développement de I'ordre constitutionnel”.

Jessaierai avant tout de le décoder, en le traduisant par les propositions
suivantes :

1. L’'interprétation des lois orientée par la Constitution peut servir a assurer la
stabilité de I'ordre juridique.

2. Cependant la Constitution pouvant étre soumise a interprétations, l'ordre
juridique subit des transformations et peut donc étre rendu instable par la
Constitution.

3. La Constitution est donc, selon les cas ou selon les moments, facteur de
stabilité et d’instabilité juridiques et cette contradiction explique le versus qui
comparait dans le titre de cette intervention.

Le commentaire de ces trois points, dans les limites de cette intervention, ne
pourra principalement étre fait qu’a travers d’assertions. Dans la discussion, s’il y
en a une, on pourra peut-étre tenter de trouver quelque explication.

1. Il faut avant tout clarifier que les normes, pour ainsi dire, "proprement
constitutionnelles” contenues dans les Constitutions contemporaines sont
des normes de principe (reconnaissance de la dignité humaine; proclamations de
droits et devoirs fondamentaux; affirmations d’exigences de justice, choix
fondamentaux en matiére de structure de I'Etat et du gouvernement). Les
Constitutions contiennent également des regles juridiques (comme, par exemple,
celles qui organisent la composition et le fonctionnement des organes
constitutionnels). Mais seules les premieres ont une fonction constitutionnelle,
c’est-a-dire de fondation de la vie collective et de I'ordre juridique; les secondes ne
sont que des lois en forme constitutionnelle.

Les normes constitutionnelles de principe ont une fonction caractéristique que
les regles juridiqgues, méme lorsqu’elles sont exprimées en forme constitutionnelle,
n’exercent pas. Les principes constitutionnels - cela a été dit - sont souvent des
répétitions de deuxiéme ou de troisieme main. Mais cela ne sous-entend pas une
critigue pour leur manque fréquent d’originalité. Ills sont insérés dans les
Constitutions avant tout comme déclarations de la volonté d’appartenir a une
civilisation juridique, a des traditions souvent pluri-centenaires, a des "familles"
constitutionnelles dont maintes nations font partie. Cette volonté d’appartenance
est orientée aux passé, en ce qui concerne I'enracinement; mais elle est projetée
vers l'avenir. Dans cette projection, I'on retrouve leur portée normative particuliére,
qui distingue les principes des réegles, celles-ci — quoique de forme constitutionnelle
— visant essentiellement le présent.

De quelle facon les principes constitutionnels regardent-ils vers l'avenir? Leur
tdche normative caractéristique peut se définir comme celle de fournir des "points



de vue" fondamentaux, des catégories de sens et de valeur sans lesquels les faits
de la vie individuelle et collective ne pourraient pas étre compris et ordonnés de
facon objective et générale. En I'absence de points de vue de ce genre, de principes
premiers diffus et partagés, la vie des étres humains serait la somme de
subjectivités anarchiques, incapables d’unité sociale.

Dans cette unification des points de vue on peut voir sans difficulté une fonction
de stabilité de la vie collective dans chacun de ses aspects: pour utiliser la
tripartition classique des fonctions sociales, l'aspect politique, économique et
culturel; et, en ce qui nous intéresse ici, également la fonction juridique. A I'égard
de laquelle, la Constitution, par ses dispositions de principe, fournit avant tout au
Iégislateur les clés pour I'interprétation des faits sociaux qu’il considére susceptibles
de réglementation juridique; en second lieu, elle offre aux Cours un instrument
fondamental d’interprétation de la loi, auquel chaque régle a appliquer dans les
jugements est soumise: I'"interprétation conforme”; en troisieme lieu, en ce qui
concerne nos Tribunaux constitutionnels, elle constitue le critéere qui permet de
placer les lois ou les actes concret (ou il est prévu un moyen individuel de recours
comme le recurso de amparo ou la Verfassungsbeschwerde) dans ou hors la
perspective constitutionnelle.

2. Jusqu’ici, les normes constitutionnelles comme facteurs de stabilisation.
Cependant, les normes constitutionnelles de principes sont, de toutes les regles
juridiques, celles le plus facilement soumises aux tensions interprétatives.
Normalement, l'analyse textuelle des normes de principe est peu parlante. Elles
(pour utiliser la distinction de Ronald Dworkin) utilisent des concepts (la dignité
humaine, I'égalité devant la loi ou la non-discrimination, I'Etat de droit, la
démocratie, 'usage "raisonnable"” ou "proportionné™ des pouvoirs publics, etc.) qui
pour étre rendus effectifs, doivent étre filtré au travers des conceptions. Les idées
peuvent étre toujours les mémes, a partir, par exemple, de la démocratie, de la
liberté ou de I'isonomie athénienne du 5°™ siécle av. J-C.; mais les conceptions
sont nombreuses, variables et souvent antagonistes, comme le montrent les idées
de démocratie, de liberté ou d’égalité qui jusqu’a présent se sont succédées. Des
oscillations et des contrastes sont possibles méme pendant la période de vigueur
d’une Constitution, car les principes constitutionnels ne sont pas des normes
bloquées, mais au contraire elles représentent des ouvertures. Le droit
constitutionnel, tel qu’il est écrit dans les textes, est toujours alimenté et vivifié par
les grandes conceptions et les différentes aspirations politico-culturelles qui sont
débattues ailleurs.

Nous connaissons les controverses interprétatives qui opposent les soi-disant
"originalistes”, qui voudraient réduire les concepts constitutionnels aux conceptions
en vigueur au moment initial, a ceux qui pourraient, par opposition, se déclarer
"évolutionnistes"”, qui voudraient ouvrir les idées constitutionnelles aux conceptions
qui petit a petit s'imposent dans la conscience sociale et de celle-ci se transferent
dans les élaborations philosophiques et juridiques. Il n’y a pas une position "plus
vraie" que lI'autre. Chacune fait valoir ses propres raisons, évaluables différemment
en fonction des difféerentes époques du droit et de la politique: les unes
conservatrices, les autres progressistes du point de vue juridique (un point de vue
qui ne coincide pas nécessairement avec le point de vue politique: une conception



juridique conservatrice peut correspondre a une idée politique progressive, et vice
versa). Il peut donc arriver, et il arrive normalement, quau nom de mémes
principes, congus différemment, s’affrontent des positions opposées sur les mémes
problémes: il suffit de considérer, par exemple, les contrastes existants, au nom de
la dignité humaine, sur des sujets concernant la naissance, la vie et la mort,
comme la procréation meédicalement assistée, les limites des mesures
thérapeutiques, I'euthanasie.

De plus, les constitutions démocratiques actuelles ne se fondent pas sur un
principe unique de portée générale, duquel découlent toutes les autres regles
juridiques : ex principio derivationes. Elles recueillent les exigences des sociétés
contemporaines et ces sociétés sont compliquées. On dit d’elles qu’elles sont
"complexes”. Méme nous, en tant qu’individus, nous sommes devenus complexes
et, donc, souvent perplexes. La complexité et la perplexité nous les portons dans
notre constitution personnelle et dans nos Constitutions politiques. Nous voulons,
par exemple, la liberté, mais également [I'égalité; les droits individuels, mais
également un statut d’appartenance collective; la conservation des traditions
morales et culturelles, mais aussi la faculté de nous mettre en discussion; le
cosmopolitisme, mais aussi le respect des identités particulieres; la justice, mais
aussi la clémence; le développement économique, mais aussi la protection de
I’environnement et des ressources naturelles; la productivité des entreprises, mais
aussi la protection des travailleurs.

Entre ces principes, il N’y a normalement pas de hiérarchie; il n’y a pas un
principe ordinateur qui est supérieur aux autres. Le principe premier est, tout
simplement, que tous les principes doivent coexister. Pour cela, I'interprétation de
la Constitution a peu de sens si elle est faite article par article, ou partie par partie.
L’'interprétation constitutionnelle a, comme objet, nécessairement, la Constitution
toute entiere et, pour objectif, elle n’a pas la compréhension de chacun de ses
principes mais leur concordance ou, le cas échéant, leur coexistence dans un cadre
de compatibilité. La Constitution donne les éléments qui doivent étre insérés dans
le cadre, mais elle ne donne pas le cadre déja composé. Pour ainsi dire, la
Constitution en son entier n’est pas une donnée mais un résultat de politique
constitutionnelle. Il n'’y a pas une seule maniére de faire coexister les principes
constitutionnels. Plusieurs possibilités d’accentuation et pondération existent. Ceci
rend flexible le cadre constitutionnel et permet a plus d'une politique de se
développer a son intérieur: ou mieux, il Iégitime et protége la pluralité des forces
sociales, politique et culturels en compétition. De fagcon a ce qu’en présence d’'une
méme Constitution, s’alternent des phases qui privilégient les droits individuels par
rapport aux droits sociaux ou le contraire; des phases qui privilégient
I’'accumulation du produit de I’économie nationale par rapport a sa redistribution, ou
vice versa; et des phases qui élargissent I'intervention publique dans I’économie, ou
qui la réduisent. Tout ceci est possible parce que la Constitution ne définit pas la
place respective de ses principes mais fournit de nombreux éléments de
composition constitutionnelle, dont [Il'ordre historico-concret est laissé a la
compétition politico-constitutionnelle de chaque jour. Cette indétermination du
résultat n’est pas un défaut des Constitutions contemporaines: au contraire, elle
permet a la vie politique et notamment a la démocratie de se développer sans les



contraintes inacceptables qui dériveraient de ce qui, autrement, serait une
saturation juridico-constitutionnelle de I'espace publique.

La constitution est donc bien, comme on I'a dit au point n. 1, un facteur de
stabilisation juridique; mais, en méme temps, étant donnée la structure de principe
de ses regles et par conséquent sa fonction dans les sociétés contemporaines, son
but n’est pas la simplification radicale de la complexité, comme si elle n’indiquait
qu’'une seule possibilité politique et il proscrivait toutes les autres comme
anticonstitutionnelles. L’interprétation ouverte de la Constitution, dans le sens
susdit, est donc un facteur nécessaire a I'’époque des sociétés complexes, c’est-a-
dire plus simplement a I'’époque des societés démocratiques d’aujourd’hui.

En conclusion, les deux propositions qui se trouvent dans le titre de cette
intervention sont, toutes le deux, dignes de foi. La Constitution stabilise mais
seulement dans certaines limites. A lintérieur de ces limites, elle garantit
I'ouverture.

3. Stabilité versus instabilité, donc? Je dirais plutdt mouvement équilibré de
I'ordre juridique. Telle est peut-étre la fonction de la Constitution : établir des
frontiéres a l'intérieur desquelles la compétition politique ne dégénere pas en chaos
destructif et I'ordre juridiqgue ne dégénere pas en succession informe de normes
contradictoires.

Dans cette perspective, la fonction originaire des Cours constitutionnelles est,
précisément, de protéger ces frontieres, et non pas de remplir I'espace gu’elles
accordent a la libre vie politique. En effet, la conception originaire des Tribunaux
constitutionnels européens en tant que "législateurs négatifs”, selon I'expression de
Hans Kelsen, correspondait a cette vision. Les Tribunaux constitutionnels auraient
dda éliminer les lois dépassant les limites constitutionnelles, en laissant place libre
au législateur qui edt voulu intervenir de nouveau dans la méme matiere. La
distinction entre les liens de droit constitutionnel et les choix de politique législative
aurait été tracée avec précision.

Mais les choses en sont allées autrement.

Contre les souhaits de Kelsen, les Constitutions se sont enrichies de dispositions
de principe qui postulent des développements; les principes sont nombreux et
nécessitent de mise en oeuvre complexe, prudente et raisonnable. Ces caractéres
des Constitutions ont conféré aux jurisprudences constitutionnelles un trait
"constructiviste"” qui n’avait pas été prévue initialement et qui rend souple et
problématique Ila frontiere entre juridiction constitutionnelle et politique
constitutionnelle.

Surtout, les mécanismes de garantie constitutionnelle largement adoptés dans
différents systémes de justice constitutionnelle ont étroitement lié le contréle de
constitutionnalité des lois a la tutelle immédiate des positions subjectives de
chacun. Il est ainsi pour le recours individuel d’inconstitutionnalité, engagé contre
les actes judiciaires ou administratifs préjudiciables aux droits constitutionnels des
particuliers; et il est ainsi, indirectement, pour le controle de la constitutionnalité
des lois, quand il est soulevé sur renvoi des juridictions au cours de proces civils,
pénaux et administratifs. En décidant sur un recours individuel, le Tribunal
constitutionnel ne peut pas se soustraire a la formulation, a partir de la
Constitution, de la regle spécifique, nécessaire a la résolution du cas. De facon
analogue, quand la question est soulevée sur renvoi des juridictions, le Tribunal



constitutionnel est normalement tenu de formuler une régle en lieu et place de celle
qui en hypothése est annulée, une réegle sans laquelle le juge qui a posé I'exception
d’inconstitutionnalité ne saurait pas comment résoudre le différend devant soi.
Dans les deux cas, une décision simplement négative, qui se limiterait & établir
I'inconstitutionnalité d’'un acte - administratif, judiciaire ou Ilégislatif - serait
insuffisante. Le Tribunal constitutionnel doit — je le souligne: il doit, c’est-a-dire
qu’il ne peut pas éviter — d’aller au-dela, en posant une regle qu’il tire de la
Constitution. Le risque est que la juridiction constitutionnelle, originairement prévue
avec une valence négative, s’enrichisse d’'une valeur positive, d’une facon analogue
a la législation, ou mieux a la Iégislation constitutionnelle.

Ceci est un point problématique important, qui est I'une des causes des critiques
qui, au nom de la séparation des pouvoirs, sont toujours plus fréguemment
adressées aux organes de la justice constitutionnelle, accusés d’effectuer des
interventions indues dans la sphére politique et d’occuper sans légitimité I'espace
d’autrui, étant donné gu’ils sont dépourvus de légitimation démocratique.

Sur ce dernier point je me permets d’attirer particulierement votre attention, en
vue de la prosécution de nos réflexions, car il s’agit véritablement du talon d’Achille
de la justice constitutionnelle, dans I'époque qui est la notre.

Zagrebelsky
President, Constitutional Court, Italy



Interpretation of rules in accordance
with the Constitution as a method of ensuring
the stability of the legal order versus Interpretation of the
Constitution as a means of developing the constitutional order

The subject given to me to deal with is formulated in a very subtle, or rather
cryptic way: "Interpretation of norms in conformity with the Constitution as a
method of ensuring the stability of the legal order" versus "Interpretation of the
Constitution as a means of development of the constitutional order".

I will first try to decode it, translating it into the following propositions:

1. The interpretation of laws guided by the Constitution can serve to ensure the
stability of the legal order.

2. However, since the Constitution may be subject to interpretation, the legal
order undergoes transformations and can therefore be rendered unstable by the
Constitution.

3. The Constitution is therefore, depending on the case or depending on the
moment, a factor of legal stability and instability and this contradiction explains
the versus which appears in the title of this intervention.

The commentary on these three points, within the limits of this intervention, can
mainly be made only through assertions. In the discussion, if there is one, we can
perhaps try to find some explanation.

1. It must above all be clarified that the norms, so to speak, "properly
constitutional” contained in contemporary Constitutions are norms  of
principle (recognition of human dignity; proclamations of fundamental rights and
duties; affirmations of demands for justice, fundamental choices in the structure of
the state and government). Constitutions also contain legal rules (such as, for
example, those which organize the composition and functioning of constitutional
bodies). But only the former have a constitutional function , that is to say as the
foundation of collective life and of the legal order; the second are only laws in
constitutional form.

Principled constitutional norms have a characteristic function that legal rules,
even when expressed in constitutional form, do not perform. Constitutional
principles - it has been said - are often second or third hand repetitions. But that
doesn't imply criticism for their frequent lack of originality. They are inserted in the
Constitutions above all as declarations of the will to belong to a legal civilization, to
traditions often several centuries old, to constitutional "families” of which many
nations are part. This desire to belong is oriented to the past, as far as rooting is
concerned; but it is projected towards the future. In this projection, we find their
particular normative scope,

How do constitutional principles look to the future? Their characteristic
normative task can be defined as that of providing fundamental "points of view",
categories of meaning and value without which the facts of individual and collective
life could not be understood and ordered in an objective and general way. In the
absence of points of view of this kind, of diffuse and shared first principles, the life
of human beings would be the sum of anarchic subjectivities, incapable of social
unity.



In this unification of points of view one can see without difficulty a function of
stability of collective life in each of its aspects: to use the classic tripartition of
social functions, the political, economic and cultural aspect; and, in what interests
us here, also the legal function. In respect of which, the Constitution, by its
provisions of principle, above all provides the legislator with the keys for the
interpretation of the social facts which he considers susceptible of legal
regulation; secondly, it offers the Courts a fundamental instrument of interpretation
of the law, to which each rule to be applied in the judgments is subject: the
"compliant interpretation™; thirdly, with regard to our Constitutional Courts,recurso
de amparo or the Verfassungsbeschwerde ) in or out of the constitutional
perspective.

2. So far, constitutional norms as stabilizing factors. However, constitutional
norms of principles are, of all legal rules, those most easily subject to interpretative
tensions. Normally, the textual analysis of the standards of principle is not very
telling. They (to use Ronald Dworkin's distinction) use concepts (human dignity,
equality before the law or non-discrimination, rule of law, democracy, "reasonable™
or "proportionate"” use of public authorities, etc.) which, to be made effective, must
be filtered through the conceptions. The ideas can always be the same, starting, for
example, from democracy, freedom or the Athenian isonomy of the
5th ®"™"Y BC. JC.; but the conceptions are numerous, variable and often
antagonistic, as shown by the ideas of democracy, freedom or equality which have
succeeded each other until now. Oscillations and contrasts are possible even during
the period of force of a Constitution, because the constitutional principles are not
blocked norms, but on the contrary they represent openings. Constitutional law, as
it is written in the texts, is always nourished and enlivened by the great
conceptions and the various politico-cultural aspirations which are debated
elsewhere.

We know the interpretative controversies that oppose the so-called
"originalists”, who would like to reduce the constitutional concepts to the
conceptions in force at the initial moment, to those who could, in contrast, declare
themselves "evolutionists”, who would like to open the constitutional ideas to the
conceptions which little by little impose themselves in the social conscience and
from this one are transferred in the philosophical and legal elaborations. There is
not one position "truer" than the other. Each puts forward its own reasons, which
can be assessed differently according to the different eras of law and politics: some
conservative, the other progressives from the legal point of view (a point of view
which does not necessarily coincide with the political point of view: a conservative
legal conception can correspond to a progressive political idea, and vice versa). It
can therefore happen, and it normally happens, that in the name of the same
principles, conceived differently, opposing positions on the same problems clash: it
suffices to consider, for example, the existing contrasts, in the name of human
dignity , on subjects concerning birth, life and death, such as medically assisted
procreation, the limits of therapeutic measures, euthanasia.

Moreover, current democratic constitutions are not based on a single principle of
general scope, from which all other legal rules derive: ex principio
derivationes. They collect the requirements of contemporary societies and these



societies are complicated. They are said to be "complex”. Even we as individuals
have become complex and therefore often perplexed. The complexity and
perplexity we carry in our personal constitution and in our political
constitutions. We want, for example, freedom, but also equality; individual rights,
but also a status of collective belonging; the preservation of moral and cultural
traditions, but also the ability to put ourselves in discussion; cosmopolitanism, but
also respect for particular identities; justice, but also leniency; economic
development, but also the protection of the environment and natural resources;

Between these principles, there is normally no hierarchy; there is no one
computer principle that is superior to the others. The first principle is, quite simply,
that all principles must coexist. For this, the interpretation of the Constitution has
little meaning if it is done article by article, or part by part. Constitutional
interpretation necessarily has as its object the entire Constitution and, as its
objective, it does not have the understanding of each of its principles but their
concordance or, where appropriate, their coexistence within a framework of
compatibility. The Constitution gives the elements that must be inserted in the
frame, but it does not give the already composed frame. Therefore, to say, the
entire Constitution is not a given but a result of constitutional policy. There is no
one way to make constitutional principles coexist. Several possibilities of
accentuation and weighting exist. This makes the constitutional framework flexible
and allows more than one politics to develop within it: or better, it legitimizes and
protects the plurality of competing social, political and cultural forces. So that in the
presence of the same Constitution, phases alternate which privilege individual
rights over social rights or the contrary; phases that privilege the accumulation of
the product of the national economy over its redistribution, or vice versa; and
phases that broaden public intervention in the economy, or which reduce it. All this
is possible because the Constitution does not define the respective place of its
principles but provides many elements of constitutional composition, whose
historico-concrete order is left to the politico-constitutional competition of each
day. This indetermination of the result is not a defect of contemporary
Constitutions: on the contrary, it allows political life and in particular democracy to
develop without the unacceptable constraints that would derive from what would
otherwise be a legal-constitutional saturation of public space. whose historico-
concrete order is left to the politico-constitutional competition of each day. This
indetermination of the result is not a defect of contemporary Constitutions: on the
contrary, it allows political life and in particular democracy to develop without the
unacceptable constraints that would derive from what would otherwise be a legal-
constitutional saturation of public space. whose historico-concrete order is left to
the politico-constitutional competition of each day. This indetermination of the
result is not a defect of contemporary Constitutions: on the contrary, it allows
political life and in particular democracy to develop without the unacceptable
constraints that would derive from what would otherwise be a legal-constitutional
saturation of public space.

The constitution is therefore good, as we said in point n. 1, a legal stabilization
factor; but, at the same time, given the principle structure of its rules and therefore
its function in contemporary societies, its aim is not the radical simplification of
complexity, as if indicating only one political possibility and he proscribed all others



as unconstitutional. The open interpretation of the Constitution, in the aforesaid
sense, is therefore a necessary factor in the era of complex societies, that is to say
more simply in the era of today's democratic societies.

In conclusion, the two propositions found in the title of this intervention are
both worthy of belief. The Constitution stabilizes but only within certain
limits. Within these limits, it guarantees openness.

3. Stability versus instability, then? I would rather say balanced movement of
the legal order. Such is perhaps the function of the Constitution: to establish
borders within which political competition does not degenerate into destructive
chaos and the legal order does not degenerate into a formless succession of
contradictory norms.

In this perspective, the original function of the Constitutional Courts is,
precisely, to protect these borders, and not to fill the space they grant to free
political life. Indeed, the original conception of the European Constitutional Courts
as "negative legislators"”, to use the expression of Hans Kelsen, corresponded to
this vision. The Constitutional Courts should have eliminated the laws exceeding the
constitutional limits, leaving room for the legislator who wanted to intervene again
in the same matter. The distinction between constitutional law ties and legislative
policy choices would have been drawn with precision.

But things turned out differently.

Against Kelsen's wishes, the Constitutions were enriched with provisions of
principle which postulate developments; the principles are numerous and require
complex, prudent and reasonable implementation. These characteristics of the
Constitutions have conferred on constitutional jurisprudence a "constructivist™” trait
which had not been initially foreseen and which makes the boundary between
constitutional jurisdiction and constitutional politics flexible and problematic.

Above all, the mechanisms of constitutional guarantee widely adopted in
different systems of constitutional justice have closely linked the control of the
constitutionality of laws to the immediate guardianship of the subjective positions
of each. It is thus for the individual recourse of unconstitutionality, engaged against
the legal or administrative acts prejudicial to the constitutional rights of the private
individuals; and it is thus, indirectly, for the control of the constitutionality of the
laws, when it is raised on reference of the jurisdictions during civil, penal and
administrative processes. In deciding on an individual appeal, the Constitutional
Court cannot avoid formulating, from the Constitution, the specific rule necessary
for the resolution of the case. Similarly, when the question is raised on referral
from the courts, the Constitutional Court is normally required to formulate a rule
instead of the one which in the event is annulled, a rule without which the judge
who raised the exception to unconstitutionality would not know how to resolve the
dispute before it. In both cases, a simply negative decision, which would limit itself
to establishing the unconstitutionality of an act - administrative, judicial or
legislative - would be insufficient. The Constitutional Court must — I underline this:
it must, that is to say it cannot avoid — going further, by laying down a rule which it
draws from the Constitution. The risk is that the constitutional jurisdiction,
originally foreseen with a negative valence, is enriched with a positive value,

This is an important problematic point, which is one of the causes of the
criticisms which, in the name of the separation of powers, are increasingly



addressed to the organs of constitutional justice, accused of carrying out undue
interventions in the political sphere and to occupy other people's space without
legitimacy, since they lack democratic legitimacy.

On this last point I allow myself to draw your particular attention, with a view to
the prosecution of our reflections, because it is truly the Achilles’ heel of
constitutional justice, in our time.

APYTIOHAHT.T.
Mpeacenatens KoHcTUTyumnoHHoro Cyaa PA,
yneH BeHeumnaHckon kommccmm CoseTta EBponbl

OeecnocobHOCTb KOHCTUTYLIMOHHOIO NpaBocyaAus Kak ¢dakTop
cTabunbHocTU KOHCTUTYLUMMN



TonkoBaHMe HOPM W MNOAOXEHUN KOHCTUTYUMM B MpPaKTUKE KOHCTUTYLUMOHHOIO
npaBocyamsi, OMUpasiCb Ha OCHOBOMOMaralWwmne KOHCTUTYLMOHHbIE MNPUHUMUNBI,
6e3ycnoBHo wuMeeT dyHAAMeHTanbHOEe 3HayeHume Kak dakTop obecneyeHus
CTabunbHOCTU WM pas3BUTUS KOHCTUTYUMOHHOro npasonopsaka. B To ke Bpewms,
obcyxaeHne gaHHoOM npobnemMaTKnM HEpa3pbIiBHO CBSI3@HO C pacKpbITUEM MPUPOAbI,
NMpaBOBOro COAEPXAaHUSA CaMOro SIBJI€HUS KOHCTUTYLMOHHOrO KOHTPOAS C y4YeTOM
HOBbIX TEHAEHUMN pa3BUTUS KOHCTUTyUMOHanNM3Ma B Mupe. MexayHapoAHbI OnbIT
PYHKLUMOHNPOBAHUSA CcrneunannsmpoBaHHON cUCTEMbl CyaebHOro KOHCTUTYLMOHHOMO
KOHTPONS TMOKa3blBA€T, 4YTO TrNlaBHAass 3aj4ada KOHCTUTYUMOHHOINo npaBoCyAusi—
cnocobcTtBoBaTb (POPMUPOBAHMID TaKOW CUCTEMblI rOCyAapCTBEHHOW BNacTtu, B
KOTOpPOM rapaHTUpoBaHbl BEpXOBEHCTBO KOHCTUTYUMU, 3alunMTa HEOTbEMIEMbIX MpaB
n ceobog 4yenoseka, Co3daHbl HeobxoauMble MPeanocbiKM ANs YCTOMYMBOro U
AVHAMWUYHOro passuTusl obuwectBa Ha OCHOBE BEPXOBEHCTBA MpaBa, MPUHLKWMNOB
pasgeneHuns, n3bnpaeMocTn n NOAOTYETHOCTM BfliacTeNn, rae npeoaosieH npouecc
onepexxawulero HakornJieHus oTpmuaTesibHon o6WecTBeHHOW SHEepruun.

OTa 3ajaya B HacToswee BpeMsa npuobpeTaeT KOAOCCaNbHYK aKTyasbHOCTb,
yunTbiBasi, 4YTO 4eNOBeyecTBO BCTYNMWIO B HOBbIM 3Tan pa3BuTMsl, KoOraa
AOMUHUPYIOLWMMWN CTAHOBATCS, C OAHOW CTOPOHbI, HEO6XOANMOCTb MEepPeoCMbICIEHNS
LEHHOCTHON CUCTEMbl, KOHCTUTYLUMOHHbIE MOAEN WU AOKTPUHbI, C APYrOA CTOPOHBDI,
HOBOE KauyecTBO npuobpeTaldT B3aMMOCBA3M M B3aUMOBAUSAHMSA. C 3TON TOYUKMU
3peHns 60nblION WHTepec npeacTaBnsieT, B MNEpPBYK odyepeab, TemaTuka 6-0ro
KoHrpecca MexayHapoaHOM accounaumm KOHCTUTYUMOHHOrO npasa, NpoOBeAeHHOro
B CaHTtbsro 12-16 gaHBaps 2004 ropma, Ha kotopoM 450 npeacrasutenen m3 61
CTpaHbl npeactasunu 6onee 100 aoknagoB U obCcyannn pasHble acnekTbl npobnemel
,/KOHCTUTYUMOHaNN3M, CTapble KOHUenuumu, HoBbIK Mup,,. O6WMK BbIBOA 3TUX
0bCyXXaAeHU 3aKNYancsd MMEHHO B TOM, YTO CTapble KOHCTUTYLUMOHHbIE KOHLUENUNMU
N MOAENN HYXAAKTCSA B CyLLECTBEHHOM NEepPeoCMbICIEHUN, UCXOAS U3 peanuii HOBOro
TbicaveneTusa. B 4acTHOCTM, B YyCA0BMSAX npaBoBon rnobanmsaumm cuctema
KOHCTUTYLUMOHHOIO KOHTPONS Ka)AOW CTpaHbl AO/DKHa CTaTb MPOYHbLIM FapaHTOM
KOHCTUTYUMOHHOW CTabuiibHOCTM W COOTBETCTBOBATb onpeneneHHbIM  06Lwum
KputepmaMm u TpeboBaHusAM. YeTkoe onpeaeneHve nocaefHuX, HayudHbli aHanm3
n dpopMmpoBaHMe LEJIOCTHOM CUCTEMbl KOHCTUTYLMOHHOIO KOHTpoOnsA
HenpepbiBHOro (pyHKLMOHUPOBaAHMUA CTann 6e3oTnaratenbHOM He0O6X0ANMOCTbLIO.

Ona BbigBneHns Mecta u ponn KoHcTuTyumoHHoro Cyaa B yCTaHOBIEHUMU
KOHCTUTYUMOHHOM AEMOKpaTUM M CTabuUNbHOCTU, Ha Haw B3rns4, NpuUHUMNManbHoe
3HaYeHne wuMeeT, B NEepBYl o4yepenb, MeToAOSIOrMYeckuMit noaxond K npobneme
pacKkpbITUSS  CUCTEMHOINo  Xapaktepa  (QYHKUMOHMPOBAHUSA  KOHCTUTYLMOHHOIO
KOHTPONS. Mbl CYMTaeM, 4YTO B Hay4dHOW nutepaTtype 3TOMY BOMPOCY He yAensieTcs
AO/MKHOE BHMMaHMe. XoTenocb 66l 0co60 BbiaenTb ABa NPUHLUMNMANBHbLIX MOMEHTA.

Bo-nepBbiX, KOHCTUTYLMOHHbIA KOHTPOJIb, KaK LEeNoCTHas cuMcrtemMa, MoxeT 6biTb
AeecnocobHbIM  TONMbKO nMpu  HeobxoAMMOM WM [AOCTATOYHOM  (PYHKUMOHANbHOMN
cbanaHcnmpoBaHHOCTU. MIMeeTcs B BMAY He  TOMbKO MeCTO W posib
cneunanm3mpoBaHHbIX MHCTUTYTOB CyAebHOro KOHCTUTYUMOHHOrO KOHTPONS, HO W
dyHKUMOHaNbHasa posib 3aKoHOAATeNbHOM W UCNOJHUTESIbHOW BRacTten, Apyrux
KOHCTUTYUMOHHbIX CybbekToB, a TakxXe TnMopsaAoK W Tpaguvumm COXpaHEeHUs
HPaBCTBEHHbIX, HAUMOHaNbHbIX W AYXOBHbIX UeHHoCTen. [locnegHne wmenu



UCKNOYNTENBbHO BaXHoOe 3HadeHue B obecneyeHMM CUCTEMHOMW YCTOMYMBOCTU
06bLWeCcTBEHHOro pa3BUTUS Ha OCHOBE paUMOHaNbHbIX LEHHOCTEN B TeYeHMe MHOrmx
BEKOB, HO, K COXaJileHU, B HOBOW AENCTBUTENBbHOCTU CYLLECTBEHHO TepsalT pa3Max
NpexXHero BO34enCTBUS.

BTopon acnekT 3akfl4yaeTca B TOM, 4YTO KOHCTUTYLMOHHbIA KOHTPOJSb Kak
cuctema, Kak  COBOKYMHOCTb  CNOXHbIX W  Tpebywwmx  rapMOHWYHOro
(PYHKUMOHNPOBAHNS OpPraHoOB, MMEKLLMX pa3Hble NMPaBOMOYMS, MOXET CyLeCTBOBaTb
N pe3ynbTaTUBHO AENCTBOBATb TOJSIbKO MPWU HaM4ynK onpeneneHHbiX npeanocbliok.
N3 HuMX HeobxoauMMo BbIAENUTL  crepywwme: rmMybvHa W CUCTEMHOCTb
KOHCTUTYLUMOHHOIO ynopsifovyeHns obLiecTBeHHbIX OTHOLUEHWHN; MPUBEPXEHHOCTb K
AEMOKpaTUYeCKUM NpuHUMNaM pasBuTuSa obLuecTBa; Hannumne onpeaesieHHON cpeabl
KOHCTUTYUMOHHON AEeMOKpPaTUM; HE3aBMCUMOCTb KOHCTUTYLMOHHOIO KOHTPOAS, ero
BCeobbeMOWMN XapakTep, AOCTYNHOCTb YiieHaM obuwecTtea u ap.

KpaeyronbHoe 3HayeHue wnMmeeT obecneyeHme ULEeNOCTHOCTU CUCTEMbI, YEeTKOM
(dYyHKUMOHANBbHON B3aMMOCBSA3M MeXAY €€ OCHOBHbIMW 3BEHbSIMMU, paunOHanbHoe
B3auMoaencreme npu obecnedyeHun cbanaHCMpOBAHHOCTU CUCTEMbl B AMHaAMMUKE, a
TakKXe WMHCTUTYUMOHANIbHAas rapMOHUYHOCTb CUCTEMbl KOHCTUTYLMOHHOIMO KOHTPOS.
N3yuyeHne mMexayHapoAHOro onbita GOpMMPOBAHUA N (PYHKULMOHUPOBAHUSA CUCTEMBI
KOHCTUTYUMOHHOIo KOHTpPONs B XX BeKe, a TakKXe C/0XMBLIENCS CUTyaumm B
CTpaHax MOJI04OM AEeMOKpATUM HArns4HO MOKasbiBAET, YTO, K COXaNeHut, MHOorue
npobnemMbl KOHCTUTYLMOHHOIO KOHTPOS pacCMaTpMBalOTCA M peLllarTcsd AUCKPETHO,
He obecneymBaeTca nocnefOBaTENbHOCTb B peanuM3aumu npuHUMNna pasgeneHus
BNacTen, 4To B WUTOre He MPUBOAUT K XXeNaeMblM pe3ynbTaTaM, K YCTAaHOBJIEHUIO
AeecnocobHon cucTteMbl caMo3allmTbl 06WEeCTBEHHOro opraHu3ma.

A 4yacTto nOBTOPSO BbiCKa3dbiBaHWe ©6biBwero [lpeacenatens ABCTPUNCKOrO
KoHcTuTyunoHHoro Cyaa rocnogvmHa AJaMoBM4Ya O TOM, UYTO <«KOHCTUTYLMOHHas
AeMoKpaTus 4asBnsetca HeobxoaMMomM W OCHOBHOWM cpeaon Ans HOpMasabHOrMo
(PYHKLUMOHNPOBAHUSA KOHCTUTYLMOHHbLIX CyAoB». MoxHO nobaBuTb Takxe, yuto 6e3
BHeApeHUs [eecnocobHOM CUCTEMbl KOHCTUTYLUMOHHOIO npaBoCyAuMst HEBO3MOXHO
rapaHTMpoBaTb KOHCTUTYLUMOHHYIO AEMOKpPaTUD U CTabunbHOCTb 06w ecTBeHHOM
CUCTEMbIl. DTy AOKTPUHY S XO4y pas3BuUTb C MOMOLLbIO HEObblYHOr0 CpaBHEHUS, HO
Aarollero, Ha Haw B3rns4, AOCTAaTOYHYO MULLY AS9 pPa3MbllUIEHUS, U MPOLWY Ha 3TO
0bpaTuUTb AO/KHOE BHUMaHMe.

HayyHass wMbicnb B o6nactm Mukpobuonormm w MeauuuHbl B MNOCneaHue
AecaTuneTmnsa caenana psig cepbesHblX 0606WeHNn, KOTOpble NCKKYUTENTbHO BaXHbI
M C TOYKM 3PEHUSA CUCTEMHOIO M3YyYEeHUS OCHOBHbIX MPUHLUMMNOB M MEXaHU3MOB
BHYTPEHHEN camo3awmTbl 06wecTBEeHHOro opraHusMma, obecnedyeHunss CTabunbHOCTH
KOHCTUTYUMOHHO 3akpenneHHoro (yHKUMOHaNbHOro paBHoBecuda. K yucny nouTtwu
aKCMOMATUYECKUX NPUHLMIMOB OTHOCATCS:

e (PYHKUMOHMPOBAHWE MMMYHHOW CUCTEMbl YenoBeKa, a TakxXe APYruX CNOXHbIX
bnonornyecknx CuUCTeM oOXxBaTblBaeT BeCb OpraHu3aM, WMeeT uepapxXuyeckun wu
caMmoyrnpaBfsieMbl XapaKkTep;

e Kaxpas KneTka opraHmsma obnagaer onpeneneHHbIMKM  pecypcamu
CamMo3alUunTbl, NMPU MCHEPNaAHUN KOTOPbIX BKAOYAKTCSA 3alUUTHblE CUCTEMbI APYrux
B3aMMOCBSA3aHHbIX CTPYKTYPHbIX 2/IEMEHTOB OpPraHmn3Ma;

e [/l@aBHAsA MUCCUS UMMYHHOM CUCTEMbl — COXpaHeHUe ecTtecTBeHHOro 6anaHca um
cTabunbHOCTM BO BCEM OpraHM3aMe B LE/IOM, TaK KakK HeBOCCTaHOBNEHMe



HapyweHHOro 6anaHca CTaHOBUTCHA MPUYMHON HaAKOMAEHUs OTpuuUaTeNbHOW 3Heprum
W MppaunoHasrbHOro BOCNpON3BOACTBA;

o duanonornyeckmn 6anaHc, HepBHaAs U MWMMYHHas CUCTeMa OpraHusMa
HaxoAsTCa B COCTOSIHUM CTabuUNbHOM rapMOHUU;

o Nntobas natonorns akTMBU3IUMPYET W NpUBOANT B [OENCTBUME BCHO CUCTEMY
camMo3aluunThl;

e YNCNO WMMMYHOIFOPMOHOB, CYLUeCTBYKOLWMX Bcerga B  onpeaesieHHOM
Kon4yecTee, B CNy4dae 3alUMTHOM peakumm Bo3pactaeTr Ao HeobxoamMmoro Aans
MNOSIHOLEHHOro BbIMONHEHUS  3aWMUTHOM  (dyHKUMW. OaHako ecnm  3awuTHas
CNOCOBHOCTb HeAoCTaTOYHa ANS BOCCTAHOBNEHMS (YHKUMOHaNbHOMo paBHOBeCUS,
BO3HWKAET naTtonornyeckasi cutyaums, Tpebyrowas sK30reHHoro BMelaTesibCTBa;

e PasBUTbIM MMMYHHbIM CUCTEMaM CBOMCTBEHHblI 4eTkas auddepeHumaums u
paLnOHanbHOCTb camo3almThl, CcTporum nopsaoK LueneHanpas/ieHHbIX,
3anporpamMMMpoOBaHHbIX AEUCTBUA AN COXPaHEHUSA LEeSIOCTHOCTM U rapMOHUMU
KNeTOYHON CUCTeMbl U PYHKLMOHANIbHOIO paBHOBECUS OpraHu3Ma;

o nt0bas AMHaMMYHO pa3BMBAKOLWANCA CUCTEeMa [O/HKHa WMeTb aAeKBaTHYIo
noacuctemy obecnedyeHmss BHyTpeHHen QyHKUMOHaNbHONM cbanaHCMPOBAHHOCTU WU
camMo3aluunThl;

e JIOrMKa PYHKLUMOHUPOBAHUSA MMMYHHOW CUCTEMbI 3aK/04YaeTCs B:

a) BbISIBIEHNN HapyLLUeHHOro paBHOBECKUS ;

6) onpeneneHnn xapakrtepa HapyLweHnsa n Bblbope TaKTUKN N «KUHCTPYMEHTapusa»
Ans npeogoneHuns ancbanaHca;

B) HeAONYLEHNM HOBOIO HapyLeHUs npu BOCCTAaHOB/IEHUX paBHOBECUS.

OTWU NPUHUMNbI, KOTOpble A A0Arve Mecsiubl M3y4dasa COBMECTHO C Bpaydamu,
6buonoramu, cneumanmctamm B 06s1aCT CUCTEMHOIO yrnpasneHus, GopMnpoBanancb B
TeyeHMe MWUIMOHOB JeT napajieflbHO C pa3BUTUEM XXMBOIFO OpraHum3Ma.
Yenoseyveckoe o06WeCcTBO CywecTByeT BCero HeCKOSIbKO TbICAY NeT U, Kak
LEeNOCTHbIN OpraHu3aM, KakK C/I0XHass cucrtemMa, euwe He [OCTUMI0 YPOBHS
CTPYKTYPHOIrO COBEpLUEHCTBA U rapMoHuu. [lNpumep TONbKO XX BeKa, YHecwero
6onee 130 MUISIMOHOB 4YenlOBEYECKUX XU3HEN U3-3a 06 eCTBEHHbIX KaTak/M3MOB,
CerogHsIWHAS BOJSIHA MeXAYHapoAHOro Teppopu3Ma SpKO CBUAETENbCTBYHT O
HanMunMm o6bLLEeCTBEHHON WMMMYHHOMW HeAOCTaTOYHOCTU. He cnyyalHO Takxe, 4To
BO3HWUKHOBEHME naen popMMUpoBaHUA cneunann3npoBaHHbIX MHCTUTYTOB cyaebHoro
KOHCTUTYUMOHHOIO KOHTpPOJIS coBrnagaeTr C NepuoaoM MepBOoM MUPOBOM BOWHBLI, a
CUCTEMHOE ero pa3BuTue CTano peasnbHOCTbI NOC/ie BTOPON MMPOBOWN BOWMHDbI.

Mbl cumMTaeMm, 4yTO B onpeaeneHHon Mepe ,,MOACO3HATENbHO" 4enoBe4vyecTBo
noaxoauMt K  (OPMUPOBAHUIO  KayeCTBEHHO HOBOW UMMYHHOM  CUCTEMbI
obulecTtBeHHOro opraHmsma. Havano, KoHeu n Becb XX BeK B Le/loM ybeanTesbHO
AoKasanu, 4TO Bepa, TpaavMuuMu, HpaBCTBEHHble HOPMbl, BCS LIEHHOCTHas
cucrtema o6lecTBEHHOro noBeAeHuss M Apyrme MexaHu3Mbl CUCTEMHOM
caMo3aWmuTbl He B TMNOJIHOM Mepe obecneunBasim pAeecnocobHOCTb
AWHaAMUYHOM c6aslaHCMPOBAHHOCTU M YCTOMUYMBOCTM pa3BuTuUSA obuiecTtBa B
YCNOBUAX HOBbIX peasiui.

DaKTNYEeCKN, KOHCTUTYLMOHHBbIM  KOHTPOJIb CTAaHOBUTCA OAHMM U3
CTEpP>XHEeBbIX 3J/IEMEHTOB MMMYHHOW CUCTEMbl FpaXAaHCKoOro o6uecrsa wm
npaBoBOro rocypapcrea. KOHCTUTYUMOHHbLIN KOHTPO/b BbICTynaetr B cdepe
"coepxek M NpoTMBOBECOB", a [rNaBHOWM ero 3agadyen sBASAKTCA MOCTOSIHHOE,



HEenpepbIBHOE W CUCTEMHOE O6GHapy)>eHue, OLueHKa U BOCCTAaHOBJ/IeHMue
HapyLeHHOoro KOHCTUTYLIMOHHOrO paBHoBecusi. KOHCTUTYLLMOHHbIN
KOHTpPOJb He agonyckaert MppPaLMOHaJNIbHOIo BOCNpPOU3BOACTBA
(PYHKUMOHANbHbLIX  HapyLUeHUH nnun HaKOMJIEHUA  oTpuuaTesibHOM
o6wecTBeHHOW 3Heprum, KoTtopasi, Habupas KpPUTUYECKYKH Maccy, MoXKeT
NPUBECTU K HOBOMY KauyecTBy NOCpeACTBOM B3pbiBa. Ha npakTuke 370 BbI6Op
MeXAy  AWHAMUYHbIM,  3BOJIIOLUMOHHBLIM  WIW  PEBOJIIOLUMOHHBLIM  pa3BUTUEM.
®OYHKUMOHUPOBAHNE LENOCTHON CUCTEMbI KOHCTUTYLMOHHOIO KOHTPO/Si MPU3BAHO
rapaHTUpoOBaTb KOHCTUTYUMOHHYK CTabWNbHOCTb W  UCKIOYUTL O6LECTBEHHbIE
KaTak/IM3Mbl, B NEPBYI0 oYepelb, ONMpasicb Ha TakMe OCHOBHbIE KOHCTUTYLIMOHHbIE
NPUHUMNBLI, KakK HapoAoBflacTMe, BEPXOBEHCTBO MpaBa, pas3fefieHMe BacTen,
roOCyZlapCTBEHHbIN CYBEPEHUTET, BEPXOBEHCTBO KOHCTUTYUMK U Ap.

O6ecneunBas BEPXOBEHCTBO KoHcTUTYyUMm B AVHaMuKe,
KOHCTUTYLIMOHHbIN KOHTPOJIb CTAHOBMUTCSH CpeaAcTtBoOM COXpaHeHus
ctabunbHoOCTH NaopasiMCTUYECKoOro obuwiecTBa, obecneuunBarowmm
nocneaoBaTesibHOCTb n HenpepbiBHOCTb ero ANHaAMUYHOIo

(hyHKLMOHMPOBaAHNA HAa OCHOBE 6a30BbiX KOHCTUTYLIMOHHbIX LLEHHOCTEN. DTO
N 9BNSETCS OCHOBHbIM KpuUTEpUeM AENCTBEHHOCTU KOHCTUTYUMOHHOIO KOHTPONs B
LesioM U, B YAaCTHOCTU, KOHCTUTYUMOHHOrO NpaBOCyAUdA, UMEKLWMNM UCKNOUYUTENBHO
BaXXHOEe 3HayeHue KakK ANngd pa3BMBAOWMUXCA, TaK U ANA pa3BUTbIX AEMOKPATUYECKUNX
CUCTEM.

NpepHa3sHavyeHne crneuvanusmpoBaHHbIX WHCTUTYTOB cyaebHoro
KOHCTUTYLUMOHHOIO KOHTPOJIA 3aKK4aeTcsd MMEHHO B TOM, 4YTO KOHCTUTYLMOHHbIN
Cyn yupexpaetcd u GYHKUMOHUPYET B LEeNsX 3aluTbl OCHOB KOHCTUTYLMOHHOMO
CTPOS, OCHOBHbIX nMpaB W cBobo4 uYenoBeka W rpaxaaHuHa, obecneyeHus
BEPXOBEHCTBA U NpsMOro Aencremsa KOHCTUTYyumu, T. e. cobnogeHna n obecneyerHus
OCHOBHbIX  MOAMUTMYECKMX W  NpaBOBbIX LEHHOCTEN, MNPOBO3rNalleHHbIX U
rapaHTupoBaHHbIX KoHcTuTyuumen. [llpasBoBas no3uuma KoHCTUTyumoHHoro Cypaa,
HenocpeaCTBEHHOE WM OMOCpeAOBaHHOE TOJIKOBAHME KOHCTUTYUMOHHbIX HOPM U
NONOXXEHW, OnuMpascb Ha BbisIBIeHME MpaBOBOro cogepxaHus  6a30BbiX
KOHCTUTYUMOHHBbIX MPUHLWMOB, He TOJIbKO obecneuunsatoT MPOYHOCTb
KOHCTUTYUMOHHOIO paBHOBECUSA, HO W ONpPeaensarT XapaKTep W HanpaBIEeHHOCTb
KOHCTUTYUMOHHOIO pa3BUTUSA B CTpaHe.

MoxHo onpenenntb, 4To KOHCTUTYUMOHHbIN Cya siBNSieTCAS OCHOBHbIM OpPraHoMm
rocyAapCTBEHHOM Bnactn, obecneymBaroWwmMMm Ha OCHOBe 6a30BbIX KOHCTUTYLMOHHbIX
LeHHOCTeM M MNPUHUMNOB OrpaHMyeHue caMon rocyAapCTBEHHOW BNacTuU B MOJb3y
MPUHUMNOB MNpaBa WU TEM CaMbIM COXPAHAKLWMM MOCNeA0BATENbHOCTL WU
CTabubHOCTb B peanm3aumm KOHCTUTYLMOHHbIX HOPM M NpuHuunos. MoHUMMaHue n
pasyMHas peasiv3aums 3TOW PpPosiM, C YYETOM TeHAEHLUMWA pa3BuUTUA
MeXXAYHapoOAHOro KOHCTUTYLUMOHasNIn3dMa, SABJIAIOTCA OAHUMM U3 OCHOBHbIX
HanpaB/IEHUN pPa3BUTUA CUCTE€Mbl KOHCTUTYLMOHHOIO npaBocyausi B HOBOM
ThbiCAYENeTUMn.

Mpwn 3TOM, KakK 6bII0 OTMEYEHO, CUCTEMA KOHCTUTYLMOHHOIrO NpaBoCcyams MOXeT
NOSHOUEHHO, 3(P@EeKTUBHO U He3aBUCUMO GYHKUMOHMPOBATL MNpU  HaIn4ymm
onpeneneHHbIXx He0o6xoaAMMbIX M AOCTATOYHbIX npeanocbuiok. K unx uyucny
MOXHO OTHECTHU:



e (PYHKUMOHANbHYI, MHCTUTYLMOHAJIbHYO, OPraHMU3aunNOHHY, MaTepuanbHyto 1
COLMAnbHY0 HE3AaBMCMMOCTb CyAebHOro KOHCTUTYLMOHHOIO KOHTPONS;

e MOCNEen0BaTE/IbHOCTb B KOHCTUTYLUMOHHOW peanusaunm npuHumna pasgaeneHus
BflacTen;

e AAEKBATHOCTb M COMOCTAaBMMOCTb OCHOBHbIX KOHCTUTYLUMOHHbIX MPUHUWMNOB U
COOTBETCTBYOLWMNX KOHCTUTYLMOHHbIX MexXaHM3MOB OCYLEeCTBIeHUS
rocyaapCcTBeHHOM BNacTu;

e MpaBW/bHbIN N 060CHOBaAHHbLIN BbI6Op 06BHEKTOB KOHCTUTYLIMOHHOIMO KOHTPOIS;

e oOnpegeneHve ONTUMaNbHOIO Kpyra CcybbekToB, WMeWwMx nNpaBo Ha
obpaleHne B KOHCTUTYUMOHHbIN Cya;

e CUCTEMHbIN noaxoa B obecneyeHUU PYHKLUMOHANBHOM MOSHOLEHHOCTU
cyaebHoun Bnactm;

e HanMuuMe n ocyLlecTBIeHNE YEeTKOMN 3aKOHOTBOPYECKOW MOSIMTUKU B CTpaHe;

e YPOBEHb BOCMPUATUSA AeMOKpaTUYECKMX LeHHOoCTen B obuiecTse.

Xotenocb 6bl ewe pas nNoAYEPKHYTb MNpUHUMNMANbLHOE 3HayeHue TOoro
obcTosATeNnbCTBA, 4YTO [A€ecrnocobHOCTb CUCTEMbl  KOHCTUTYUMOHHOrO KOHTPONS
HaxoguTCA B MNPsSIMOM 3aBUCUMOCTM OT CaMUX KOHCTUTYUMOHHbIX pelleHUun. Xouy
npuUBeCTM TONbKO oAWH npumep. Ana  kaxgoro KoHctutyumoHHoro Cypaa
npUHUMNMaNbLHOE  3HayeHue UWMeeT, npexae BCero, nNocneaoBaTeNbHOCTb
peanusaunmm npuHUMNA BEepxXOBEHCTBA MNpaBa B MNpakTUKe KOHCTUTYLMOHHOIO
npasocyams. Bnepseble B KoHcTUTyuum [epmaHmm 1949 ropga 6bu10  4eTKo
chopmynuposaHo (cT. 1, nyHKT 3), 4TOo "HMXecneaywlmne OCHOBHble Mpasa
obs3aTenbHbl 479 3aKoHOoAATeNbHOM, WCNOAHWUTENbHONM WM cyaebHOM BnacTu Kak
HenocpeaCTBEHHO AelCTBylowee npaso”. DTa npuHUMNManbHas NOCTaHOBKA Hawsa
CBOE JanbHenwee pas3BUTME U CUCTEMHOE TMPUMEHEHME BO MHOIMMX [AOKYMeHTaxX
MexayHapoaHoro npasa. OgHako, Ha Haw B3rnsa4, HeobxoauMo yaenaTb ocoboe
BHUMaHue dopMmynmpoBkam ctaten 2 n 18 KoHctutyumm Poccuinckon depepaumn. B
cTaTbe 2 YCTaHOBNEHO: ,,YenoBek, ero npaBa W cBo6OAbl SBMASAOTCA BbICLIEN
LeHHOoCTblo. [Mpu3HaHue, cobnwgeHne m 3awmta npaB U csobon uyenoseka u
rpaxgaHmHa - o006s3aHHOCTb rocygapctea”. A cTtatba 18 pasBuBaeT AaHHbIN
npuHUMNUanbHbIM Noaxoa cneaywowmm obpasom: ,,lpaBa u ceBoboabl yenoseka u
rpakaaHuHa sIBNAOTCS HENOCPeACTBEHHO AencTBytowmmmn. OHKM onpenenstoT CMbICH,
coaep>XaHue U MNpPUMEHEeHMEe 3aKOHOB, [AesiTeNIbHOCTb 3aKOHOAATENbHOM W
WCMONHUTENbHOW  BNacTM, MeCTHOro camoynpasBneHusa u  obecneumsatoTcs
npasocyameM". Mbl cuyMTaeM, 4YTO MMEHHO Takasi MOCTaHOBKAa BOMpoca SBASeTCS
BaXXHbIM pe3y/nbTaTOM pasBUTUSA KOHCTUTYUMOHanNM3Ma, rAe He TOSIbKO 4eTKO
onpeaenieHo nNpaBoBOe coaepXxaHue obecneyeHMss BepXOBEHCTBA MNpaBa, HO M
yTO4YHeHa QYHKUMOHaNbHas posb KOHCTUTYLMOHHbIX MHCTUTYTOB B peanusaunmu
3TOro npuHumMna. A 3TO MMeeT BaXHoe 3HayeHue A9 NPaKTUKU KOHCTUTYLMOHHOIO
npasocyaus.

C [Opyroh  CTOpPOHbI, AedopMaumm  KOHCTUTYLMOHHbLIX  MNPUHUMMOB U
MEeTOA0/I0MMYECKNX OCHOB, BHYTPEeHHMe npoTmBopeumnss KOHCTUTYUun, Hanuuune B Hel
"y3knx ™ect" u npobenoB afeKkBaTHO CKa3biBalOTCA Ha (OYHKUMOHMPOBAHUMN
KOHCTUTYUMOHHOIo npasocyaus. [apaHTUpOBaHHOCTbL obecrneyeHnss BepxXOBEHCTBA
KoHCcTuTyunMn, B nepByw o4epeab, HeobxoamMmo 3aknagbiBaTtb B cCaMy
KoHcTuTyuunto. KOHCTUTYUMA aosikHa obnagaTtb He06X0AMMOM M AOCTAaTOYHOM
CUCTEMOWN BHYTPUKOHCTUTYLIMOHHOM caMo3awmTbl. K coxaneHunto, KOHCTUTYumm



MHOMMX CTpaH MOCTKOMMYHUCTUYECKOro MpOCTpaHCTBa He 06s1afatoT AOCTAaTOYHbIM
NoAO6HbLIM BHYTPEHHUM MOTEHLMANIOM.

C uenblo packpbITUS COoAepXaHUS 3TOro rnoaxoda HeobxoAMMO OTBETUTb TaKXe
Ha BOMpPOC: KaKOBbl KPUTEPUU OLEHKW YPOBHS peanm3auum AaHHOro npuHuuna?
Hawa nosuums 3akyaeTcs B obecneueHun rapaHTMpoOBaHHOCTU
BEepXOBEHCTBa npasa, (PyHKLUMOHAJIbHOWN NMOJIHOLEHHOCTU U HEe3aBUCUMOCTH
OCYLLEeCTBJ/IEHUA pa3aesibHOM BJ1aCTU, CUCTEMHOCTU coYeTaHua (YHKUMA MU
NOJIHOMOUYMH, a TaK)Ke HenpepbiBHOCTU U CUCTEMHOW c6aslaHCMPOBAHHOCTH
rocyaapcTtBeHHOM BNIACcTU (CM. NMpUIoXKeHne: cxembl 1-3).

Ecnv npuMeHaTb NpuBeAeHHble KPpUTEPUM U OLEHKWN B OTHOLUEHUWN AENCTBYIOLWEN
KoHCcTuTyunmn Pecnybnnkn ApMeHus, TO, C TOYKU 3peHnsa nlyyaeMom npobnemaTmku,
MO>XHO, B YaCTHOCTU, KOHCTaTUpPOBaTb, YTO:

1. HepoctaToyHbl KOHCTUTYLUMOHHbIE rapaHTumM no obecnevyeHMto BepxOBEHCTBaA
npaea. Yenosek, ero JAOCTOMHCTBO, npaBa M cB0O6OAbI KOHCTUTYUMOHHO He
npu3HatoTCA KakKk  BbIClIME n HeoTbeMNEeMble LLeHHOCTMW. OTcyTcTBYET
KOHCTUTYLUMOHHOE MOJSIOXXEHME O TOM, UYTO Npasa n cBob6OoAbl YenoBeka M rpa)kaaHmHa
ABNSOTCSA HENOCPEeACTBEHHO AENCTBYHOLWMMUM U ONpeaenstoT CMbICN, CoAepXaHue n
NpUMeHeHMe 3aKOHOB, AesATe/IbHOCTb 3aKOHOAAaTeNbHOM N UCMOSIHUTENBbHOW BAAcTU U
obecneumBatoTca npasocyaneM. [aHHbIA MeTOoA40N0rM4YeckMn noaxon CUCTEMHO He
peannsyeTcsa Takxe B APYrnx nonoXxeHnsx KoHCTUTyuuu.

2. CyuwectByT onpegeneHHble  HECOOTBETCTBUA  MeXAy  OCHOBHbIMU
KOHCTUTYLUMOHHBLIMU NMPUHLUMMNAMUN U KOHKPETHBbIMU KOHCTUTYLUNOHHBLIMW MEeXaHM3MaMu
X peanmsaumu.

3. HenocnepoBatenbHO peanuM3oBaH MNpUHUKUN pa3geneHns Bnactem U He
obecneyeH HeobXOAMMbIN W [OCTATOUHbIN (DYHKUMOHANbHbIM 6anaHC MHCTUTYTOB
rocyaapcTtBeHHoM Bnactu. B 4acTtHoctn, He obecneymBaloTca HeobxoanMble
npeanocbiikKn  YHKUMOHANbHONW HE3aBMCUMOCTM 3aKOHOAATENIbHOM M CcyaebHoM
Bnacrten. B cucreme "MHCTUTYT—MNOMHOMOUNA—(YHKUNN" CyLLecTBYeT onpeaeneHHbIN
ancbanaHc B OTHOWEHMM  MOYTUM  BCEX  KOHCTUTYUMOHHBIX  MHCTUTYTOB
rocyAapCTBEHHOM BnacTu. To e camMoe OTHOCUTCSH K cucteMe (pyHKUMOHaNbHbIX—
NPOTMBOBECHbIX—CAEPXMNBAOLWMX MOJHOMOUYMN. Be3 npeyBeiMyeHns MOXHO CKasaTb,
yto B  KoHcTutyumm  3>3hdeKTMBHO He  peweHa npobnemMa  CUCTEMHOWM
cbanaHCMpoOBaHHOCTM rocyfapCTBEHHON BAacCTU.

4. [encteyrowasa KoHCTUTyums ApMeHUM He npepycMoTpena BHeApeHue
LenoCTHOM n AeecnocobHom CUCTEMBI KOHCTUTYLUNOHHOIO KOHTpONS.
KOHCTUTYUMOHHbIE pelleHns B 3TOM NJflaHe MNOJIOBMHYATbl, He oTpaxatoT
NMPOrpeccmMBHbLIX TEHAEHUMW KOHCTUTYUMOHanM3Ma B MUpPE B OTHOLWEHUU CUCTEMDbI
BHYTPUKOHCTUTYLUMOHHON camo3alinTbl. He npu3HaeTcsa Takxe npaBO 4esioBeka W
rpakaaHMHa Ha KOHCTUTYLMOHHOE npasocyame.

5. He HanaeHbl onTUManbHble peleHns B onpeaeneHnmn obbekToB U Cy6beKTOB
KOHCTUTYUMOHHOro rnpaBsocyaunsi. [lONHOCTbIO  OTCYTCTBYHT  (YHKLUMOHAsbHbIE
B3auUMOOTHOWeEHNA Mexay KOHCTUTYUMOHHbIM CyaoM 1 cyaaMm obLuen ropucamkunmn.
MecTHOe camoynpaBfieHMe He BKJIIOYEHO B CUCTEMY KOHCTUTYUMOHHOIrO KOHTPOS,
AonyuweHbl onpeaenieHHble MpoCcyYeTbl B YCTAaHOBAEHUWM MPUHUMMOB M Mnopsaka
KOHCTUTYLUMOHHOIO CyA0Npon3BoACTBa U T. 4.

Bce aTK acnekTbl, @ TakXXe KOHCTUTYLUMOHHAs npakTuka, To 06CToATeNbCTBO, YTO
CO AHS dYyHKUMOHMpoBaHMsa KoHCTUTYUMOHHOro Cyaa He mnoCTynuio HU OAHOro



obpaweHms No  KOHCTUTYUMOHHOCTM  yKa3oB [lpe3mpaeHTa WM peleHun
NMpaBuTenbCTBa, CBUAETENbCTBYIOT O CyLWecTBEHHOM uMMyHoaeduuurte
KOHCTUTYLIMOHHOM CUCTEMbI B ApMeHun. Jloruka AanbHenLwero
KOHCTUTYUMOHHOIO pasBuUTUS, C TOYKM 3peHuns obcyxaaemMonm Hamum npobnemsl,
AO/DKHA 3akN4yaTtbCa WMMEHHO B obecrneyeHuMn LesIOCTHOCTU, CUCTEMHOCTH,
HEe3aBMCUMOCTU U AeeCnO0COBHOCTU KOHCTUTYLMOHHOIO NpaBoCyans.

HblHewHAa cuTyaumsa BbliHYXXAaeT KOHCTUTYUMOHHbIM Cya C uenbko 3awuThbl
OCHOBHbIX KOHCTUTYUMOHHbIX LEHHOCTeEn U obecnevyeHUs KOHCTUTYLMOHHOM
cTabunbHOCTM  NpUMeHsATb 60slee  WUMPOKOEe  TOJZIKOBaHUE KOHCTUTYLMOHHbIX
NMONIOXXEHNI Ha OCHOBE OCHOBHbIX KOHCTUTYUMOHHbIX MPUHUMIMIOB W C Y4YeTOM
nonoxeHmn ct. 4 KoHcTuTyuum PA, B KOTOpPOM YCTaHOB/EHO, 4YTO rocyaapcTBO
obecneumBaeT 3awWwmTy Npas n ceobos yenoBeka Ha ocHoBe KOHCTUTYLUMU U 3aKOHOB
-B COOTBETCTBMM C nNpuUHUMNIAMM U HOpPpMaMM MeXAyHapoaHoro
npaBa. XapakTepHbIM npuUMepoMm MOXeT CNYXWUTb paccMoTpeHune B
KoHCTUTyunoHHoM Cyae ApMeHUMM pena o KOHCTUTYUMOHHOCTM EBponenckon
KOHBEHLMW O 3alinTe npaB 4vesioBeka M OCHOBHbIX cBob6oa A0 ee paTudukauum, no
KOTOpPOMY npaBoBble no3vumm Hawero Cyaa pacKpbiBalOT TakKXe OCHOBHbIE
HanpaBneHus JasibHeNWero KOHCTUTYLUMOHHOIO pa3BuUTUSA B CTpaHe Mo YKpensjeHuto
KOHCTUTYUMOHHbIX FapaHTUM 3awuTbl NpaB 4denoseka. KoHCTUTyuuoHHbIin Cypa, B
YaCTHOCTW, NOAYEPKHYN, 4YTO HEeCMOTpA Ha TO, 4YTO HOpMaMu MexXAyHapoAHOro
nybn4yHOro npasa rocygapcrBa B OTHOLWEHUW Apyr Apyra HecyT obs3aTenbCTBa,
OAHaKO B cCuUCTeMe MexayHapoaHoro nybnuyHoro npasa chOpMUPOBABLUMACSA
CerofHs noaxo4 K 3aliuTe npas 4yesioBeka faeT OCHOBAHWE 3aKJ/lo4YWUTb, YTO Npasa
yenoBeka W OCHOBHble cB06OAblI, OCHOBaHHble Ha CUCTEME MHOMOCTOPOHHUX
KOHBEHUUN, a9BNA0TCA 6onblle 06beKTUBHBIMU KPUTEPUAMWU MOBEAEHUS FOCYyAapcCTBs,
HeXefnm UX B3aMMHbIMKU npaBaMn K obsasaHHocTamu. Obs3aTenbCTBa rocynapcrs,
npeanycMOTPEHHble 3TUMU KOHBEeHUMSAMMK, 6onblle Hanpas/eHbl NLAaM, HaXoAaWMMCS
noa WX KpUCAMKUMEN, YeM APYrMM rocyaapcTBaM-ydacTHMKaM. B 3TOM OTHOLWEHUM
KoHBeHUMss oT 4 Hos16pss 1950 roga npusBaHa 3awmuwaTtb nmua U obwecTBEeHHbIE
orpaHm3aumun oT OpraHoB rocyAapCTBEHHOM BNaCTU, YTO ABASETCH OAHUM U3 BaXKHbIX
NMPU3HaKoOB MPaBOBOro rocyAapcCTBa, 3akpernneHHbiIM cTtatben 1 KOHCTUTyuumu
Pecnybnukn Apmenus. Npuuem, KoHBeHUMsS U MNpOTOKObI K HEM OCHOBAHblI Ha TakKnx
npaBax U CTaHAapTax, KOTOpble CO3BYYHbI AyXYy N ByKBe npaB 4YenoBeka M OCHOBHbIX
cBoboA, rapaHTMpoBaHHbIX KOHCTUTYumen PA n MexayHapoaHbiMu gorosopamu PA.

O606wwas ckazaHHOe, XO4y TakXe NoAYEepKHYTb, YTO OCHOBHbLIMW MPUHLUMMAMMU,
KOTOpble AOJ/IXHbl CTaTb KpUTEpuanbHOWN OCHOBOW (popMUpOBaHUS AeecnocobHon un
HEe3aBMCMMOWN CUCTEeMbl KOHCTUTYLUMOHHOIrO npaBocyaus, O0CObeHHO B nepexoiHOM
obwectBe, a Takxe npum HeobxoaumoctTn 6Honee LWMPOKOro TOJIKOBAHWUS
KOHCTUTYUMOHHbIX  MPUHUMMOB, Ha Haw B3rnid4, SBASAKOTCA: CUCTEMHOCTb
KOHCTUTYUMOHHOIO KOHTPOJIA; pPauMOHaNbHOCTb CUCTEMbl W HEMNPEPbLIBHOCTbL eé
OEeNCTBUS; npeaynpexaaruwmm xapakTtep KOHTpONSA; camoorpaHuyeHue
(YHKUMOHNPOBAHUS  CUCTEMbI;  HanMyme  UHCTUTYUMOHASIbBHOW  CUCTEMbl WU
PyHKUMOHaNbHass  MOJIHOUEHHOCTb  KOHCTUTYUMOHHbIX CyAOB;  OpraHuyeckoe
coyeTaHme  GYHKUMOHANBbHOIO, WHCTUTYLUMOHANbHOro, OpPraHM3auMoHHOrO U
npoueccyasibHOro Hayan B OCYLWECTB/IEHUN KOHCTUTYUMOHHOroO rnpaBocyaus;
obecneyeHne MHoronnaHoBon o6GpaTHOM CBSA3M C O6WECTBEHHOW MNPaKTUKOU U



HeJonylweHWe  HOBOM0  HapyweHuss  KOHCTUTYLUMOHHOro  paBHOBecuMs  npu
BOCCTAHOB/IEHMWN HapyLweHHoro 6anaHca.

CncTeMHOe pelueHne 3TUX BOMPOCOB MMeeT HernocpeacTBEHHOE 3HadeHue An4
dopMmpoBaHuMsa LEeNnoCTHOro, a@PeKTUBHONO N HEe3aBMCUMOIro MexaHusMma cygebHoro
KOHCTUTYUMOHHOIO KOHTPONSA. DTU TpW acnekta OpraHM4YecKu CBSA3aHbl, U B WX
TpuegmnHcTBe MOXHO CyauTb 0 NOSIHOLEHHOCTH n AeecrnocobHoCcTH
KOHCTUTYUMOHHOIO MpaBoCyaus, a TakXe O rapaHTUMpOBAHHOCTU KOHCTUTYLMOHHOW
CTabunbHOCTU B CTpaHe.



NMPUNOXEHHUE

Cx. -1
OCHOBHBIE KOHCTHUTYLUMOHHLIE XAPAKTEPMCTHKHM

rOCY/JAPCTBA

FOCYAAPCTBO

X.&PAKTEH}'HCTHKH

[Mpasoesie CouMarsHER ApMOKpaTHYSCKHE

Cx.- 2

:"i PaspercHie BAACTER

4 BepxoBeHcTrO Npasa
—| Bep p

!

Yaasenwe o 3aiMTa AOCTOHHCTES AHMHOCTH

Y M3GHpasMocTs H NOADTYETHOCTE BAGCTEN

4 HeasaBHCHMOCTE Cy A

5,
— ]"apaumpunamlan JANHTA Npas YeADBeHa

::) KoncTHTynmn

OdecneyeHne BEPXOBEHCTES H CTAlMALHOCTH

U@VU&VV

C —
l:::{_linﬁ-ma cAOBa y
':D CroloAHaa KOHKYPEHIHA ]
—
E::) ONTHMHIAUNA PACCEMBAHMA |ACLUCHTPAANIALMH) JIKOHOMM ||
YerHol, aAMHHRCTPATHRHON H MOAHTHYECKHY CHA =]
4 FapanTHPOBAHHOCTE NPORHTOMHOTD MEHH - 1~ |
MYNa —
LHi et een

CD| Coumarsnas 3auHIeHHOCTh
l___ﬁ Crofiopd BEPOHCTIOBEAAHHS :}




-—

IMPOCTPAHCTBO KOHCTHTYIHHOHHOI'O KOHTPOAXH

Pmm oo %™ L ________.
1
1
1
1
|
1
! | BAFOHOAATEARHAN HMenoanrTeansnas CyaebHan
: EAACTH EAACTH EAACTH
1
1
1
1
1
1
1
1
1
L
I PVHRIHE [ YIpaEAGITHG
| TOCFAIPCTEOHM |
ofIqacTEOM
FOHCTHTYIjHT || HHCTHTYTE [
| TooypapCTERHE
" [ToAROMOTHT " CpraHel
e

DyHRUMoHaAR RIS [IpoTHEOBECHEIE CaepsHEAOIHE

IIOAHOROTELR IIOAFIONOYELA IIOAFON ORI

________________________________ e

BAAAHC MTOAHOMOYHN

DA ecTEeHHA R
NPRAKTHEA




OCHOBHBIE KPITTEPIIII OITEHEKI] |,

PA3AEAEHIIA BAACTEN

HezaBHCHMOCTE BETEEH
BAQCTH

4 [MoanoTa B PYHENHOHAARHOE
' COOTEETCTEHE IOAHOMOUHH

HenpepmerocTe cbaraucHpo-

FAHHOIO PyHENHOHH[DOEQHHA
TOCYAQPCTEEHHOH BAACTH

: '
.[F-" =1(1) B0

V=IF, FEDA

=1,3,1

VinV, =@, ,,,;
¢ F r

YCTOWMUYMBOCTDL PA3IBITTIIA

- 1-a¥ EETEL TOCYARPCTEEHHON BAd CTH,

=

- dYVHRIMA rocyAApCTESHEON BAACTH, 3AFMOAINAR 0T BReMEHH i,

e
r——

=
u—"

- COBOKYIIHOCTE JVHRITIEL -8 BeTEM IOCYAIPCTESHHON BAACTH,

- COBOKYIIHOCTE MOAHOMOMWRE 1-H BeTEM TOCYARD CTBEHHON EAACTH.

e

0. XutpuH

MNMpeacenatens KoHcTUTyunoHHoro CoeeTa
Pecnybnunkun KasaxcraH



O npaktuke KoHctutyyumoHHoro Cosera Pecnybnmkun KaszaxcraH no
obecneyeHn0 BEpXOBEHCTBa U cTabunbHOCTU KOHCTUTYUMMN

NcTopuyeckn n coumanbHO 3HAYMMbIM AOCTUXKEHUMEM He3aBucuMoro KasaxcraHa
aBnsgeTca crabunbHOCTb B 06WecTBe, COCTOSIHME T[paxXAaHCKOW, NpaBOBON U
KynbTypHOW 06w HOCTM Hapoaa Pecnybnunku.

B coBpemeHHOM KazaxcTaHe MNpoXuBalT CBblWe CTa 3THUYECKUX, A3bIKOBbIX U
KynbTYpHbIX rpynn u 6onee copoka penumrnosHblX KoHdeccun. HaumoHanbHas
nonntnka 6asmpyeTca Ha NpUHUMNAX AesTeNbHOCTU Pecnybsnkn, 3akpensieHHbIX B
nyHkTe 2 cTtatbM 1 KoOHCTMUTYuMu: oblecTBeHHOE corjacme mn noanTunyeckas
cTabunbHOCTb, 3KOHOMWYECKOEe pa3BuTUEe BO 6naro Bcero Hapoga, Kas3axCTaHCKWUK
naTpMoTu3M, pelweHne Hambonee BaXHbIX BOMPOCOB rOCYAapCTBEHHOW >KU3HU
AEMOKpaTUYeCKMMM MeTohaMu, BKJOYas rosocoBaHMe Ha pecnyb/iMKaHCKOM
pedepeHayme mnm B lNapnameHte. NaBHbIM PaKTOPOM 06LLECTBEHHOINO paBHOBECUS
N MEeXHauMoHanbHOM KOHconuaaumum B KasaxcTaHe BOT YyXe MnoyTW [ecatb ner
cnyxut KoHctutyuusa Pecnybnuku, npuHaTas Hapoaom B 1995 rogy Ha
pecnybnnkaHCcKoM pedepeHayMme.

B obecnedyeHnn BepxoBeHCTBA M cTabunbHOCTM KoOHCTUTYUMM ocobass ponb
oTBeaeHa KoHcTutyumoHHoMy CoBeTy Pecnybnunkum KaszaxcrtaH. [pakTnyecku Kaxaoe
pelweHue, MNpPUHATOE UM  YKpennaseT  OCHOBbl  KOHCTUTYUMOHHOrO  CTpo4,
HenocpeACTBEHHO peanu3yeT HOpMbl KOHCTUTYyUMM M 3awumuwaeT npasa u csobonbl
yenoBeKa n rpaxaaHuHa.

B xope ctaHoBneHunsa KasaxcTaHa, Kak HOBOro He3aBMCMMOro rocygapcrBa HaMm
NPULLIOCH NEPEeXnTb HEMasible SKOHOMUYECKME U coumasibHble TPYAHOCTU. Bbinn OHM
n B wun3bpaHum Moaenu rocyfapCTBEHHOrO YyrnpaBneHusi, onpeaeneHum ero
AEMOKpPATUYECKNX  WHCTUTYTOB, B BblpaboTke MexaHM3MOB OCYLEeCTBAEHMUS
HapogoBnactmsa. o KoHctutyuun 1993 ropga ocylecTBleHUe KOHCTUTYUMOHHOrO
KOHTpONs Bo3naranocb Ha KOHCTUTYUMOHHbIM Cya Pecnybnukm KasaxcrtaH. OgHako
npaesa oduumanbHO ToNKOBaTb KOHCTUTYUMIO OH He wuMmen. [llocne NpuHATUA
AencTBeytoLen KoHCTUTYuun, KaszaxcTaH nepeuen K  Apyrou dopme
KOHCTUTYUMOHHOIO KOHTPOSs, ONTUManbHO afanTUpPOBaHHOM K HaUWMOHaNbHOM
KOHCTUTYLUMOHHO-MPAaBOBON cucteme. M O cnx nop AenOoAUTU3NPOBAHHbBIN Xapaktep
Hawero KOHCTUTYUMOHHOrO KOHTpoONs coxpaHsetca. «CerogHs,— oOTMevaeTr
Mpe3naeHT Pecnybnnkn KasaxcrtaH H.A. Hazap6aeB,— no nMerLwmmcs nosIHOMOUYUSAM
KOHCTUTYUMOHHBIN CoBeT npeBocxoauT 6biBwMKM KOHCTUTYUMOHHBIM Cya ... n 6onee
OTBEYaeT COBPEMEHHbLIM peanmnsam»,

KoHCcTUTYunoHHbIn CoBeT Pecnybnnkm KasaxcTaH no cBoen BHewHen dopme U
nopsaky obpasoBaHuss CpaBHUM C QpaHUYy3CKOM MoAeNnbk KBasnucyaebHowm
KOHCTUTYUMOHHOW KOCTULUMKM, @ NO (PYHKUMAM — HANOMUHaeT crneuuann3mpoBaHHbIE
KOHCTUTYUMOHHbIe cyabl. Ecnun ocHoBHas 3agadva  KoHcTuTyumoHHoro CoseTa
®paHuuMn cBoAMNacb K KOHTPONKO 3@ JAedTeNnbHOCTbio [lapnameHTa, TO Yy
KoHcTuTyunoHHoro Coseta Pecnybnukun KasaxcraH OHa HaMHOro wupe.

naBHOe Ha3HadeHue CoBeTa — 3TO obecneveHue BepxoBeHCTBA KOHCTUTYUMM Ha
BCeEN TeppuTopunm Pecnybnmkn. DTOT CAMOCTOSAATENIbHbIA OpraH rocyaapcrBa He
WHTErpupoBaH B Tpuagy BeTBeW BfacTU, 4YTO MO3BOASET €My paspewaTb
npoTMBopeunss Mexay cybbekTaMm KOHCTUTYUMOHHbIX nNpaB M 06s3aHHOCTEN MO



nosoAy ux ocyuwecTtsneHusa B lNapnameHTe U BHe ero Ha ocHoBe KoHcTutyuun. OHuM
BO3HWKAKT: U B OpraHM3aLMOHHO-NPaBOBbIX OTHOLWEHMAX MO BOMpocaMm m3bpaHus,
HasHayeHnsa M OoCcBOOOXAEHUS AO/MKHOCTHbIX ML rocyAapcTBa; M MNpu peLlueHumn
BOMNPOCOB paTuduKaumMm uam AeHOHCAUMU MexXAyHapoAHbIX A0roBopoB Pecny6smnkun
KasaxcTaH; n B OTHOLWIEHMAX MpeacCTaBUTENbCTBA M OCYLWECTB/IEHUS MPaBOMOYNIA
AenyTaToB; W, HAKOHeW, 3TO MpOTUBOPEYUs, 4acTo BO3HMKAKOLWME Ha pasHbIX
CTaAMsIX 3akoHoAaTesibHOro rnpouecca. B maccmee 6onee 4yeM crta MOCTAHOBAEHUMN
KoHcTUTyunoHHoro CoBeTa no 3TUM BOMPOCaM MOXHO HaWTW COOTBETCTBYHOLIME
NMpaBoOMoJIOXeHUS.

OOHWM M3 OCHOBHbIX BUMAOB aedTenbHocTu KoHcTutyuuoHHoro CoBeTa aBnseTcd
HanpasneHne B [lapnamMeHT Pecnybnnku exerogHoro mnocnaHms O COCTOSHUM
KOHCTUTYUMOHHOW 3aKOHHOCTM B CTpaHe Mo pe3ynbTataM 0606WeHns npakTUKu
KOHCTUTYLUMOHHOIO Npon3BOACTBA. B CBOEM eXxerogHom NnocnaHuu
KOHCTUTYUMOHHbIM  CoBeT, KpoMe 0606WeHns npakTUKM  KOHCTUTYLMOHHOIO
NMPOM3BOACTBA 3a KaXAbl ro4, aHanusuMpyeT peanbHoe cobniwgeHne u ypoBeHb
3aWMLLEHHOCTN KOHCTUTYUMOHHbIX NpaB n ceoboa rpaxaaH. He obxoaut CoseT B
CBOEM MOCNaHUM N BOMPOCbl COCTOSHUSA 3aKOHOAATeNbCTBA, @ TaKXe WUCIMOJSIHEHUS
CBOMX UTOrOBbIX MOCTAHOBAEHWUMN.

YKa3aHHble B cTaTtbe 72 KOHCTUTYUMM BOMPOCHI, COCTaBNAlOLWME KOMMETEHLUUIO
KoHcTuTyunoHHoro CoBeta Pecnybnuku KasaxctaH, KakK MHe  KaxeTcs,
COCTOSATENIbHblI M AO0CTaTo4YHbl Ang obecrneyeHms BepxoBeHCTBA KOHCTUTYLMU
Pecnybnukn.  KoOHCTUTyumoHHbIn  CoOBeT, paccMaTpuBass Ha  COOTBETCTBUE
KOHCTUTYUMN 3aKOHOB, NMPUHATBLIX [lapnameHToM Ao noanucaHusa lpe3naeHToM, a
TaKXXe MexAyHapoAHbIX AoroBopoB Pecnybnunkm o patudukaumm lNapiamMeHTom
obecneumBaeTr CoOOTBETCTBMEe 3akoHopatenbctBa KoHcTuUTyumm  Pecnybnauku.
PaccmaTpuBas KOHCTUTYLUMOHHOCTb AeNCTBYHOLWMX 3aKOHOB M WMHbIX HOPMaTUBHbIX
npasoBbiX akToB, CoBeT ouullaeT MpaBOBOM OpraHWU3M rocygapcrBa OT TeX HOpM,
KOTOpble YLWeMST KOHCTUTYLUMOHHbIE NpaBa rpaxjaH. Mimesa npaBo paccMaTpuBaTth
BOMNpPOCbl, O MpPaBWUNbHOCTM  MnpoBeAeHus  pecnybnmkaHCKMX  BblI6bOpoB M
pedepeHaymoB, CoBeT WMMeeT BO3MOXHOCTb rapaHTUpPOBaTb KOHCTUTYLUWOHHbIN
nopsiaoK U JIerMTUMHOCTbL BnacTu. lNMpeagnonaraemble 3akntoyeHns KOHCTUTYLMOHHOIO
CoBeTa npu ocBOb6OXAEHUM wAn oTpewweHun [pe3mgeHTa OT AO/KHOCTM, B
COOTBETCTBUU CO cTaTben 47 KOHCTUTYUUM, pacCMATpMBAlOTCA KaK rapaHTtus oT
BO3MOXHbIX HapyLWEeHNN YCTaHOB/IEHHbIX KOHCTUTYLMOHHBIX Npoueayp.

CornacHo KoHctutyummn Pecnybnmnkmn KasaxcrtaH Toabko KOHCTUTYUMOHHBbIN CoBeT
BNpaeBe JaBaTb oduuUManbHOe TONKOBaHME HopMaM KOHCTUTYyuMU. 3HadeHue
odmuUManbHOr0 TONKOBAHMA HOPM KOHCTUTYUMM B TOM, UYTO OHO BbISBASET WU
packpblBaeT MoTeHuunasn, HesiBHble W CKpbiTble BO3MOXHOCTM KOHCTUTYLUMHU,
cogepXxawmeca B ee npuHumnax, HopMax W nonoxeHuax. B kadectBe npumepa
MOXHO npuBectTu paccMoTpeHHoe KoHCTUTYuuoHHbIM CoBeToM  obpauleHue
Mpeacepnatena Maxwunuca MNapnameHTta Pecny6nnkn o6 oduunmanbHOM TONKOBaHWMU
HOPM MYyHKTa 2 cTaTbM 2 U NyHKTa 3 ctaTbn 6 KOHCTUTYUMK Pecnybnnkn. PasbsacHss
TO, 4TO pgonyckaeT v KOHCTUTyuMs 3aKkoHoAaTesSibHOe pelleHne BOorpoca <«o
nepegadye B COBCTBEHHOCTb MWHOCTPAHHbLIX rOCYyAApPCTB 3€MeflbHbIX Y4acTKOB,
npeaHasHa4vYeHHbIX NCKIKOUYUTENBHO ans pa3MeLleHus ANMNAIOMaTUYECKNX
npeacTaBmTeNnbCTB, aKKpeaAMTOBaHHbIX B Pecnybnuke KasaxcraH»,
KOHCTUTYUMOHHbIN CoBeT B CBOEM MocTtaHoBneHun oT 23 anpena 2003 roga N4,



yKasan Ha <«HeaonyCTUMOCTb pacy/ieHeHUA ero TeppuTopuu, WCMOSIb30BaHUSA
NnpuUpoaHbLIX pecypcoB 6e3 cornacms rocygapcrsa M MpPOU3BOJSILHOIMO W3MEHEHUs
cTaTyca permoHoB KasaxcTaHa, HepywuMOCTb rocyfapCTBEHHOW FpaHuubl U 3anpeT
Ha TeppuTOpuanbHble YCTYNKM B ywepb HauMmoHanbHbIM MHTEPEeCcaM N CyBEPEHHOMY
paBeHCTBY rocyaapcrtBa» KasaxctaH. lpun 3ToM CoOBeT OTMETW/l, YTO 3eMeJibHble
Y4YacTKM He MOryT «nepefaBaTbCsi B COBCTBEHHOCTb MHOCTPAHHbIM rocygapcTBaM», a
«NpefoCTaBnsAlTCa UM AN9 pa3MelleHus AUMnJoMaTUYecKnx npeacrtaBuUTeNnbCTB,
aKKkpeauToBaHHbIX B Pecnybnunke KaszaxcraH, B MNOsib30BaHWE Ha YC/IOBUSAX apeHabl».

Ponb KoHcTuTyumoHHoro CoBeTa B nepuoj CTaHOBJIEHMS NPaBOBOro rocyapcTsa
B KaszaxctaHe o4yeHb BecoMa. OcCywecTBnsasd CBOM MNOJSIHOMOYMUSA, 3aKpersieHHble B
KoHcTuTyumnn, CoBeT He pexe 4yeM Apyrve npaBoOMNpuUMEHUTENIN CTasIKUBAETCA C
CUTYaUUSAMMN, KOrAa KaXKeTCsl, YTO He BO3MOXHO pacCMOTPETb U paspewnTb npeameTt
«KOH(MNMKTa». Ha nepBbln B3rnsaa, cuTyaums nopow BbIrMSAUT Tak, 6ya-to 6bl 3Tu
BOMPOCHI Hepa3pelwmnMbl 6e3 naMmeHeHmnsa Tekcta KOHCTUTYyummn. Ho, KOHCTUTYUMOHHOE
npeaHasHavyeHne KoHCcTUTyumoHHoro CoBeTa TakoBO, 4YTO OH 06s3aH, He McKaxas
TeKCT KOHCTUTYUMM pas3pellnTb BO3HUKLIME CNOPbl, Pa3bACHUTb KOHCTUTYLMOHHbIE
HOPMbI, NCXOAA U3 TeKCTa, coaepxaHusa u ayxa OCHOBHOrro 3akoHa.

Tak, KoHcTuTyumoHHbIM CoBeToM 1 aekabpsa 2003 roga noctaHosaeHueMm N°212
AaHO ToskoBaHue ctaten 10 m 12 KOHCTUTYUuM, B 4acTU HOPM, peryanpyromnx
npaBoBOe TMOJIOXKEHMEe 5w, SBASKLWKMXCS rpaxaaHamm Pecnybnuku KasaxcTaH.
AHanuM3npys HOPMbl YKas3aHHbIX CTaTen, a TakXe MNPpUHUUNbI U Apyrue MNONOXEeHUS
KoHCTuTyunMmn o ctatyce numdyHoctm CoOBEeT YCTaHOBWJ, 4YTO KOHCTUTYLUMOHHbIN
NPUHUMMN €eAWMHCTBa rpa)kAaHCTBa MUCXOAUT W3 YHUTAPHOCTM MHOMOHaUMOHasbHOIMo
rocypgapcrsa.

Nanee CoBeT yKasan, 4ToO MUCXOAs M3 onpejensowero xapakrepa WHCTUTYTa
rpa)xaaHCcTBa 419 rocyfapCTBEHHOCTN Ka3axcTtaHa M eaAuHOro rnpaBoBOro rnoJsioXeHus
rpaxxgaH, nyHkT 3 cTtatbm 10 KoHcTuTyuum Pecnybnmnkun ycTaHaBnMBaEeT HOPMY-
MPUHUMM, COrMacHO KOTOpoM "3a rpaxaaHuHoOM PecnybnuMku He npu3HaeTcs
rpa>AaHCTBO APYroro rocyaapcrea’.

ObecneyeHne BepxOBeHCTBa M CTabubHOCTM KOHCTUTYUMM B [eATESIbHOCTU
KoHcTuTyunoHHoro CoseTa Bpsg nu 6b1s10 661 BO3MOXHO 6€3 KOHCTUTYUMOHHOIO
YCTaHOBJ/IEHUS BbICLLEr0 HOPMATUBHO-NPABOBOIO XapakKTepa ero UTOroBbIX peLleHnn.
B oTnnume oT ApyrmMx 3akoHoAaTesIbHbIX aKTOB pecnybsnKn, UTOroBble peLlleHus
KoHcTuTyunoHHoro CoseTa KasaxcTaHa WMET WCKIIUYUTENbHbIN HOPpUANYECKUIA
xapakTtep. B cooTBeTcTBMUM C NYHKTOM 1 ctaTtbM 4 KOHCTUTYUMM HOPMaATUBHbIE
NOCTaHOBMEHUS SABNSAIOTCA AENCTBYHOWNMM npaBoM. OHM ob6nagatdT CBOWCTBAMM,
npucywumm HopMam camon KoOHCTUTYyuumn, He MoryT O6biTb  ob6XKanoBaHbl,
OMNpoTeCTOBaHblI M BCTYNakT B CUAY nocne noanucanua lNpeacenateneMm n YneHamu
CoseTta. [loctaHoBneHmnsa KoHcTuUTyuuoHHoro CoBeTa nocne BCTYMJIEHUS B CUNY
noanexaTt Hepa3pbiIBHOMY C HOpMaMu KOHCTUTYuUUU MPpUMEHeHUto. VX ucnonHeHwue
obs3aTenbLHO ANs BCEX.

Tonbko rapaHT KoHctutyumn — T[lpe3ngeHT KasaxctaHa — WMeeT npaso
NMPUHOCUTb BO3paxeHus Ha peweHnd KoHctutyunoHHoro Coseta. OpaHako
Bo3paxeHusa [pe3naeHTa MoryT 6biTb MpeofosieHbl ABYMS TPEeTSAMM [OSI0COB OT
obwero u4umcna uyneHoB KoHcTuTyumoHHoro CoeTa. B TakoM cnyyae, paHee
npuHaToe peweHne CoBeTa coxpaHsieT cBow cuny. [lpn  HenpeoaoneHuu
Bo3paxeHun [pe3ngeHta peweHne KoOHCTUTYUuMOHHoro CoBeTa cuuTaeTcs



HenpuHATbIM. Bo3paxeHue MoxeT 6bITb BHECEHO He Mo34Hee 4YeM B AeCATUAHEBHbIN
CPOK CO AHS nonydyeHus MNpe3anaeHToOM TeKCTa peLleHuns.

3a nepuopn peAtenbHOCTU KOHCTUTYUMOHHOro CoBeTa MM 6blJ1I0 MPUHATO OKOJO
CTa WUTOrOBbIX peLeHUNn U BCero Tpu pasa BHOCUIUCH Bo3paxeHus [lpe3naeHTa
Pecnybnunkn (no nosoay peweHuin CoBeTa kacaTenbHo [TIK, 3aKOHOB O TOProBo-
npoMbiWwaeHHON nanate m o [lapnameHte). B nepBoM cnydyae wu3 Tpex, CoBeT
YaCTUYHO YAOBMETBOPUST BHeCeHHoe Bo3paxeHue [lpe3unaeHTa Pecnybnunkun, a B
oCTanbHbiX cnydyasax CoBeT noaTBepaAun KBannduUUMpOBaHHbIM  60NbLIMHCTBOM
roJI0COB CBOU paHee NpUHSATbIE peLleHuns.

Tak, B BO3paxeHun [lpe3uaeHTa, MOCTYNUBLUEM HA MNOCTaHOBJIEHNE
KoHcTuTyunoHHoro Coseta oT 22 Hos6psa 2001 roga N215/2 «O KOHCTUTYUMOHHOM
3akoHe Pecnybnumkn KasaxctaH «O BHeCeHUM WU3MEHEeHUM W [OOMOSIHEHUN B
KOHCTUTYUMOHHBbIN 3akoH Pecnybnukm KasaxctaH «O [lapnameHTe Pecnybnunkun
KasaxcTtaH 1 ctatyce ero genyTtaTtoB» 6bi10 BblpaXXeHO COMHEHMe B ybeauTeIbHOCTH
aosonos CoBeTa, nNpuMBeAeHHbIX B N0Ab3y Mpu3HaHMa KOHCTUTYUMOHHOIMoO 3aKoHa He
COOTBETCTBYHOLWMM KOHCTUTYLMN.

PaccmoTpeB BHeceHHoe [pe3ngeHToM Bo3paxeHue, KOHCTUTYUMOHHbIN COoBET B
NOCTAHOB/IEHUX, TMNPUHATOM NO 3TOMYy MOBOAY NOATBEPAUST CBOW  BbIBOAbI,
N3/10XEeHHble B NOCTaHoBNeHUM oT 22 Hosa6psa 2001 roga N915/2, KOHCTUTYLMOHHbIN
CoBeT AByMSA TpeTsMW [OSIOCOB CBOUX UJSieHOB npeogonesn ero. B cBaA3n ¢ 3Tum
NnoCTaHOB/EHME, MO KOTOPOMY 6blJI0 BHECEHO BO3paXKeHume, COXPaHuIo CBOIO
IOPUONYECKYIO CUNY.

KOHCTUTYUMOHHbIM CoBeT yKpennsieT YyCcTonumeBoCTb KOHCTUTYyuuun, co3gaet
Aencreyloulee npaso, apnsaoLeecs OpraHn4yecKkmnm NPOAO/IHKEHNEM
KOHCTUTYUMOHHbIX HOPM, BOCMPOM3BOAMT HOBOE MNpeuefeHTHOe NpaBO ANS pa3HbIX
oTpacsen 3akoHodaTeNnbCTBa.

Ob6s3aTenbHble npeueseHTbl MOHUMAHUSA U NPUMEHEHUSA KOHCTUTYLMOHHbIX HOPM,
KOTOpble coAepXaTcsa B noctaHoBneHusax KoHcTuTtyunmoHHoro CoseTta B ¢dopMe
pa3/INYHbIX MPaBOMOJIOXXEHUN, NOCTENEeHHO, KakK npeacTaBnsieTcs, QOpMUpPYIOT
Heob6xoaMMyto noaoTpacsb KOHCTUTYLUMOHHOIO npasa - npeueneHTHoe
KOHCTUTYUMOHHOE NpaBO, KOTOpas CBOWCTBEHHbIMWM €l MeToAaMW perympoBaHus,
3HauuMTenbHO obneryaetr npsamoe gencteue  KoHctutyuumn. B aToM  ee
LeNb: KOHKpeTU3npoBaTb HOPMbl KOHCTUTYUMM [0 TakKoM CTeneHun, KoTopas
HeobxoaAuMMa ANs  HenocpeaCTBEHHOr0  UMX  MNPUMEHeHUs K noanexawmm
peryninpoBaHuio 06LeCcTBEeHHbIM OTHoweHusaM. [lpn 3ToM cama KoHcTuTyuums
ocTaeTcss He3blbnieMoW, a packpblBaeTcs ee noTeHuuan. <«PeBu3ns HoOpM
KOHCTUTYUMN, NPOAMKTOBAHHAsA MOJIMTUYECKOM KOHBIOHKTYPOM, - yKa3sbiBaeT [NnaBa
rocyaapctea KasaxctanH H.A. HazapbaeB, - 3TO NpsAMON MyTb K KPU3UCY BNactu u
pacwaTbiBaHUIKD FOCYAApPCTBEHHbIX YCToeB». He cnyyanHo cKasaHo: «4Tobbl
KoHCcTUTYyumns 6bina ewe xyxe, ee cneayeT NOCTOSHHO yay4laTb>».

HackonbkO HaM W3BECTHO, WTOroBble pelleHUss OpraHoB KOHCTUTYLMOHHOIMO
KOHTPO/IA MHOIMMX conpefenibHbiX CTpaH He onpeaesieHbl UX KOHCTUTYUUSMWU B
KayecTse pOpMbl N NCTOYHMKA AENCTBYOLLEro Npasa.

deHOMeH KOHCTUTyumoHanu3aMma B KasaxcTtaHe Bblpa)aeTcsd B FapMOHUYHOWN
AVMHaMuMKe  OTHoweHun [naebl  rocypapcrea, KoHcTuTyumoHHoro  CoBeTa,
MapnameHTa, ero pgenyrtaTtoB, [lpaButenbctBa M cyaoB Pecnybnnku Kak BO



B3amMoaencTeum, Tak un ansa obecneyeHusa crabunbHocTm OCHOBHOro 3akoHa
CTPaHbl.

3a roabl gesatenbHoCcTn KOHCTUTYUMOHHbLIN COBET YCNELWHO BbIMNOJIHAET CBOLO
CTpaTernyeckyl 3agady, KoTopas 3akjw4yaeTrcs B TOM, 4Tobbl He npocTo
paccMaTpuBaTb NoCcTynuBline obpalleHuns, a co3gaBaTb CUCTEMY KOHCTUTYUMOHHbIX
Nno3mnTMBOB, YTO6bI OTHOLWEHUS B 0bLLecTBe He npeBpallanncs B npobnemy.

B coBpeMeHHbIX ycnoBusiX KOHCTUTYUMOHHbIN COBET, Kak M COOTBETCTBYlOLME
opraHbl B APYrMX CTpaHax, 3aHWMMaeT He MpOCTO BaXXHOe MeCTO B OTHOLEHUSX
OpraHoB BeTBeM BNacTM WM MHOMOHauMoOHasbHbIM 06WEeCcTBOM, HO W SABASeTCH
O/INLETBOPEHMEM MOCTEMNEHHO 3apOXAAKWMXCSA  KOHCTUTYUMOHHbLIX  TpaauUun.
ObecneumBas BepxoBeHCTBO KoHcTuTyumu, CoBeT dopMmmpyeT u nponaraHampyeTt
KOHCTUTYLUMOHHYIO MAEO0JSIOrMI0, YTBEPXAAET MNpaBOBYK KynbTypy HaceneHusi. OH
BbIMONIHAET 3apa4u KOHCTUTYLWUOHHOIO Hay4YHO-aHaNUTUYeCKoro LeHTpa
Pecnyb6aunkn, onbIT KOTOPOro CTAHOBUTCA 06bEKTOM NPUCTaNbHOMO U3YYEHUS YUYeHbIX
IOPUCTOB M NpaKTuUKoB Pecnybnuku.

3a MuHyBwKMe roabl  KOHCTUTYyumoHHbIn  COBET CyMen He  TOJIbKO
OpraHmM3oBbIBaTbCA, HO W  YAAYHO HaWUTM  CBOK  MOJINTUYECKYK  HUWy.
KOHCTUTYUMOHHbIN COBET MHOMOCTOpPOHHE M 3dPEKTUBHO CTan BO3AEMNCTBOBATb Ha
npoueccbl  roCyAapCTBEHHOro  CTpouTenbCcTBa, (GOPMUPOBAHUSA  YCTOMUYMBLIX
KOHCTUTYUMOHHO-MPABOBbIX OTHOLWIEHWI W nopsaka B YC/I0BUMAX COUMANIbHOM
TpaHchopmaumm Pecnybnnkmn KasaxcraH.

B obecneyeHnn ctabunbHOCTM KOHCTUTYUMM HE BaXHO Hanmume Kakux-nnbo
CBepX MOSHOMOYUIN, HEe CTONIb BaXXHa TakKXe BHeWHSAs (opMma, CoCTaB U CTPyKTypa
3TUX OpraHoB. [NaBHbIM, KaK MHEe KaXeTCs, SABNSEeTCS MNPMBEPXEHHOCTb OpraHa
KOHCTUTYLUMOHHOIO KOHTPO/IS AYXY KOHCTUTYUMOHANM3Ma, COYeTaloWero peasibHble
BO3MOXHOCTU obLiecTBa U rocyaapcrea, C HOpMaMu, NpuUHUMNAMU U NOJOXEHUAMMU
aencreyowen KoHcTutyumn. BoeicTynas apbutpoM mn xpaHuteneMm KOHCTUTyuuu, OH
npu3BaH BONIOWATb BCIO rMybuHY €€ HOPM B XMU3Hb.

E. Wagnerowa
Vice President of the Constitutional Court of the Czech Republic,
Substitute member of the Venice Commission

The Effects of the Decisions of the Constitutional Court
in Relation to Other Jurisdictions



I. General introduction

When referring to the effect of the decisions of the Constitutional Court
(hereunder the "CC"), it is necessary to distinguish between :

1. effects of decisions concerning legal rules review proceedings (abstract and
concrete) and

2. effects of decisions on constitutional complaints (in the Czech Republic, the
constitutional complaints may be directed against final decisions made by public
authorities as well as judicial decisions or any other interventions of public
authorities. In both these cases, this concerns the acts of application of the
objective law. The subject of the complaints is the fundamental right violated via an
mistaken or improper application of a legal rule, i.e. the objective law. In cases
where the problem consists in the unconstitutionality of the applied legal rule itself,
the claimant may lodge the constitutional complaint together with a proposal for its
annulment. In the case the conclusion on the unconstitutionality of the applied legal
rule is drawn by the panel of the CC adjudicating such constitutional complaint, the
panel itself may propose annulment of such legal rule. The annulment of a legal
rule on the grounds of unconstitutionality is always decided by the Plenum of the
CC). This paper does not deal with the effects of other types of decision.

In respect of the binding force of such decisions, there are in theory 3 types of
effects to be considered:

a. res iudicata

b. erga omnes

c. effects having the force of law

Section 89 par. 2 of the Constitution states that the enforceable decisions of the
CC are binding on all public authorities and persons. This provision evidently
constitutes the effects erga omnes, for all decisions on the merits made by the CC
and referred to as findings. The effects of decisions made on the merits referred to
as resolutions are not covered by the Constitution. The Act on the CC (8§ 43 par. 3)
determining that a resolution by the CC given in writing shall contain, inter alia,
advice of not being subject to appeal implies that the resolution has only the effects
of a formal legal power, i.e. it does not even constitute an obstruction res iudicata.

But let us return to decisions made on the merits. The above-quoted
constitutional provision is rather unsuitable as it is structured neither in relation to
the types of proceedings (legal rule review, constitutional complaint), nor in relation
to the type of decision (the claim is dismissed or a situation when the claim is
admitted). In cases where this provision is only interpreted in grammatical terms, it
may induce the conclusion, that all enforceable decisions of the CC have the erga
omnes effect. This opinion is held by some of my Czech colleagues (A. Proch6zka,
in PrévnH rozhledy 4/95, page 129, C. H. Beck Prague); however, this is apparently
a very broad interpretation that is not shared by the majority. Rather rarely is this
provision of the Constitution interpreted as a constitutional determination of
another source of law besides the acts and by-laws, than a procedural provision
stating the effects of the decisions made by the CC. However, neither this
interpretation is accepted by the majority.

However, the nature of the matter clearly implies that it is necessary to
distinguish between the effects of findings related to the review of legal rules (of all



types) and the effects of findings related to constitutional complaints. This
differentiation is supported by the requirement contained in 8 57 par. 1 letter a) of
the Act on the CC laying down the obligatory nature of the publication of a finding
related to the review of legal rules in the Collection of Laws. This requirement
indicates that findings that should be binding on all public authorities and persons
must also be generally available. In the Collection of Laws is promulgated both the
sentence of the finding as well as those parts of the reasoning of the decision (8§ 57
par. 2 of the Act on the CC) that manifest the legal opinion of the CC and reasons
leading to it. Both the findings annulling a certain legal rule and findings dismissing
a proposal for annulment of a certain legal rule are published.

The Czech jurisprudential doctrine holds the general opinion, that only the
sentence of the finding, and not its reasoning, is binding. This apparently
mechanically adopts the stating contained in the Civil Procedure Code (8 159a par.
4). Personally speaking, | find this doctrine mistaken, since it omits the function
fulfilled by the reasoning of a finding of the CC. The importance of this function is
mainly manifested in the case of such findings that dismiss a proposal for
annulment of a legal rule, but where the reasoning of the CC states, what
interpretation of the contested legal rule is constitutionally conformable (so called
interpretative findings).

To the extent that substantial parts of the reasoning are not to be binding, the
value of such finding is null. The reason is that the Czech CC uses a simple
sentence whose binding character is not contested by anyone, being "the proposal
for the annulment of (a certain legal rule) is dismissed”.

I am personally of the opinion that the sentence should contain specific
fundamental rights and constitutional principles applied to review the contested
legal rule. The reason is that this would facilitate the identification of those parts of
the reasoning which represent the substantial reasons of the reasoning, in other
words those, that are relevant for further interpretation of the contested legal rule.

This method would also make it possible to determine the scope of the decided
matter that is the obstacle (res iudicata) in relation to the contested legal rule. In
this scope, the proposal could not be generally repeated. In my view, the Czech
jurisprudence holds a little bit mistaken opinion that a proposal for the annulment
of a legal rule once reviewed by the CC cannot be ever repeated (similarly to the
decision of the CC Ref. No. Pl. BS 32/2000). The reason why I find this solution
mistaken is that a new proposal may present new reasons for the
unconstitutionality of the contested legal rule, that were not manifestly reviewed in
the first decision and which therefore cannot be covered by the obstruction res
iudicata. This approach is common in Western European countries, such as Spain
and Germany.

The Constitutional Court has in its decision from 28. 1. 2004 (Pl. BS 41/02)
proceeded to the new practice in the event of the so-called interpretative findings.
It has inserted an additional statement into the sentence of a decision, next to the
original ,petition for annulment of (certain legal rule) is dismissed” one, which
embraces that particular general constitutional principle, within which the impugned
rule of law has to be interpreted. The Constitutional Court has explicitly specified in
the reasoning of this finding, that it furthermore generally insists on binding force
not only of the sentence of the finding, but also of substantial reasons included in



particular segments of the reasoning. However, owing the specific nature of the
interpretative findings, it has approached to the specific solution as mentioned
above.

What is much more complex is the matter of effects of findings related to
constitutional complaints. As a rule, these findings are not published in the
Collection of Laws; they are only published in the Collection of Judgements,
Findings and Resolutions of the CC. Pursuant to 8 57 par. 3 of the Act on the CC, a
finding concerning a constitutional complaint is only published in the Collection of
Laws provided that the CC decides that the legal opinion expressed in the finding is
of general relevance. This provision interpreted via an argument a contrario implies
that findings concerning constitutional complaints are not usually of general
relevance in terms of their general binding character. This implies that findings
concerning constitutional complaints should only be binding on the litigants and
authorities (like courts, administrative bodies) like enforceable decisions made by
general courts. It appears necessary and logical to exclude private persons, who
are not participants in concrete proceedings, from the binding effects of the
decision, because if it be to the contrary, the rights of such persons might be
significantly affected. If we formally identify the binding character with the
obstruction res iudicata, it might lead to absolute injustice. If we keep to the
material binding effect in the sense which I shall elucidate later, the decision on the
constitutional complaints would become a source of law. However, this is also
prevented by the lack of their publishing in the Collection of Laws.

However, given this situation it is not possible that only the sentence of the
finding would be binding for the scope of authorities 1 have mentioned. If the
verdict reads "the constitutional complaint is dismissed”, in material terms this
means that a decision made by a general court becomes binding on all authorities.
A worse situation occurs when the sentence of the finding abolishes e.g. a judicial
decision, and therefore, what should be binding on all authorities is the fact that the
matter has not been decided. A reasonable solution seems to be a construction that
also substantial reasons of reasoning are binding for authorities. This on the one
hand individualises the application of the legal rule, and on the other hand
strengthens the legal certainty. This is due to the fact that the solution contained in
the finding of the CC is binding on authorities, instructing them to proceed in the
manner outlined in the findings of the CC in similar cases. On the other hand,
private persons for whom such decisions are not binding may make their claim
without being threatened by obstacle res iudicata.

Il. Specific cases

Following the general introduction implying certain difficulties of the Czech legal
environment, we can proceed to concrete cases of interaction of findings of the CC
with decisions taken by general courts. This subchapter is divided into 2 parts for
the purpose of clarity. The first part concerns the relation of the general courts to
the findings of the CC concerning constitutional complaints, the second parts deals
with the relation of the general courts to the findings of the CC concerning legal
rule review.

1. General courts and decisions of the CC concerning constitutional complaints



Findings of the CC mediate value relations, they aspire to have an integrating
effect as they represent a constitutionally certified formation of opinions. It is
assumed that they will have a factual prejudicial effect.

In a hierarchic structured courts or judiciary system, such as the Czech one, the
practical reasons generally lead to accepting of decisions made by the supreme
instances. Although the CC stands outside the system of general courts and
although its decisions are, or should be, reasoned only by constitutional rules and
principles, its decisions have a similar effect in relation to the decisions of general
courts.

Experience shows that findings of the CC are being accepted more rapidly
quicker by lower courts and the more higher the court is, the more problems occur
in acknowledging the findings of the CC. It is difficult to resist the temptation to link
this empirically supported finding with the fact that the lowest instance courts have
experienced the most massive changing of judges following 1989. These newly
appointed judges are not usually burdened by the old decisions of the courts and
they are more open to the new interpretation of the law. In simple terms, these
judges do not have to deny themselves, their former interpretation of legal rules or
to overcome rooted methods of interpreting the law connected with the political
system in place before 1989.

These old stereotypes often appeared in the decisions taken by regional courts
that act as courts of appeal, inter alia, in restitution suits. The restitution agenda is
at the same time an example of post-revolutionary law. This law strived to mitigate
and remedy at least a part of damage caused by the communist regime. The
following example of a decision made by the CC (Ref. No. II. BS 23/97) is a
testifying challenge made by the CC vis-a-vis the dismissive practice of regional
courts in relation to the decisions of the CC.

The judgments of general courts, with their refusals to deal with the restitution
claim of the complainant from the aspect of judicature of the Constitutional Court,
represent therefore predominantly a proof of their absolute failure, based on their
inability to perceive the monstrous substance of the previous regime, and
subsequently, also to understand the role, which fell to the Constitutional Court in
relation to the justice in a post-totalitarian country. After all it is the reluctance of
the courts to implement and to construe the restitution regulations in conformance
with the judicature of the Constitutional Court, which is one of the most significant
proofs of the necessity for the existence of the Constitutional Court and its powers
towards general courts. Last but not least the refusal of the regional court
represents also a clear contempt of the citizen, since pursuant to 8 6 of the Code of
Civil Procedure the courts are called for the prompt and effective protection of the
rights of the citizen, since the regional court ruled with the awareness of the
existence of the Constitutional Court, the constitutional petition as an utmost
means for the protection of rights and the already preceding judicature, therefore
with the awareness of further delays in the matter.

Many more cases could be presented to illustrate the rejection of decisions
made by the CC in the prejudicial form and we shall return to them later.

A highly dangerous signal was given out at the end of 1996 by the High Court in
Prague (court of appeal), when it refused to accept a finding of the CC cancelling its
specific decision.



It caused much reaction in articles and discussions among the professional
community. The Constitutional Court cancelled at the end of September 1996 the
judgements of the High court by which the defendant was condemned to
unsuspended imprisonment for serious violent crimes (Ref. No. III. bBS 83/96). In
the given case the Constitutional Court was considering the right for defence
against the interest of the state on the due execution of justice, which should be
carried out without undue delay and within ordinary general court, and instructed
the court not to take into account certain time limits for the custody because of the
obstructions from the side of the petitioner. According to the High Court the
Constitutional Court exceeded its powers, and therefore the judgment was not
respected and the defendant was released.

However, several months later in another criminal matter the Supreme Court
did not approve the petition by the Minister of Justice for the violation of law to the
disadvantage of the defendant and the challenged resolution was cancelled with the
reasoning that period between 15 April 1997 and 26 May 1997 will not be included
in the time limit due to the circumstances exclusively on the side of the petitioner
and his lawyer. This interpretation of the time period is based on the same
principles as the judgment of the Constitutional Court (published under N0.239/96
in the Collection of Laws).

The aforementioned decision made by the High Court in Prague, unfortunately
justified and supported by the former administration of the Supreme Court,
encouraged the judges of the Supreme Court themselves to reject the decision of
the CC in concrete case. The Supreme Court played a game of table tennis with the
CC; however, with the ,ball" being a particular person. Media started reporting
about a war of courts.

It was the case of a young man who was supposed to carry out alternative civil
service. He started to carry out the service, but with regard to his conscience he
decided not to continue in it and he left the service permanently without the
consent of the respective authorities. For this act he was condemned, he did not
carry out the service either, and therefore a conviction followed. Both penalties
were carried out to their fullest extent. Subsequently the Minister of Justice
submitted a petition in favour of the claimant. The Supreme Court did not cancel
the challenged decision, although an academic statement on the violation of law
has been made. The Supreme Court made the decision several months after the
foregoing judgment of the Constitutional Court. The Constitutional Court stated in
its judgement No I. US 184/96 that in the case of the sentence, in which the
academic statement on the violation of law was made and the original decision was
not cancelled, it is not a constitutional petition which would be apparently
unfounded, neither it is an intervention into the jurisdictive activity of the Supreme
Court. The Constitutional Court as the body for the protection of constitutionality
based its reasoning on Art. 40 of the Charter, which stipulates that nobody may be
prosecuted for an act for which he was already condemned with legal force or was
acquitted of the accusation. At the same time the Supreme Court did not respect
the fact that the principle ne bis in idem found its place also in Art. 4 of the Protocol
No. 7 to the Convention on the Protection of Human Rights and Fundamental
Freedoms. On 20 March 1997 the Constitutional Court cancelled the sentence of the
Supreme Court.



In October 1997, regardless to the judgment of the Constitutional Court, the
Supreme Court confirmed its preceding sentence. The President of the Supreme
Court did not react.

On 2 April 1998 the Constitutional Court once again cancelled the sentence of
the Supreme Court by the judgment No Ill. US 425/97, in which a statement is
made on the significance of the judgments of the Constitutional Court. The
Supreme Court deduced indefensibility of the interpretation resulting from the
judgment of the Constitutional Court as far as the identity of the act is concerned,
and this interpretation was designated as legally unsubstantiated. The Supreme
Court proposed that the Panel in charge should distance itself from the legal opinion
expressed by the Panel of the Constitutional Court on 20 March 1997. The
Constitutional Court stated in its judgment among others that if the Supreme Court
in this matter of the claimant, in which the decision of the Supreme Court had been
cancelled by the cassation judgment of the Constitutional Court, did not take into
account in the following proceedings and the resulting decision the deductions and
the conclusions based on this judgment, without for instance supplementing the
factual findings, based on which the Supreme Court could possibly get to a different
evaluation of the said act, there is no other way but to cancel the sentence again as
contradictory to Art. 89, par. 2 of the Constitution, without having any possibility to
return anyhow to the merit of the matter.

In the conclusion the Constitutional Court added that it should be mentioned
that the decision of the Supreme Court in this matter - as far as the obligatory
character of the judgment is concerned - is not in conformity with the decisions of
other Panels of the same Court, since the Supreme Court in other matter respected
the legal opinion expressed by the judgment of the Constitutional Court and
governed the new decision accordingly.

In September two judges of the Supreme Court refused to submit to the
standpoint of the Constitutional Court and they let themselves be disqualified from
the following proceedings. After an intervention of the new President of the
Supreme Court the disqualification of both judges from the following deliberation of
the matter was cancelled. A different legal opinion may not be a reason for
disqualification of the judge from a pending matter.

In 1998, the author of this article became the new Chief Justice of the Supreme
Court. In fall 1998, she issued a declaration released in media, stating that any
further failure to abide respect the decision taken by the CC in a particular case
would be considered a gross violation of the Constitution, violation of the rights of
third parties and a lessening of the reputation of the whole judiciary meaning that
such a judge would face disciplinary proceedings . Since that time no such excess
has occurred. However, problems with acknowledging the findings of the CC in
terms of their prejudicial quality have persisted. This may again be shown in an
example of a conscientious objector.

It is an interesting case of a man who refused military service in 1959 due to his
confession, and was condemned for it. In 1997 the Minister of Justice submitted a
petition for the violation of law. The Supreme Court refused the petition, and the
Constitutional Court approved in October 1998 the petition against this decision,
since according to the Constitutional Court the petitioner had had the right to refuse
military service already at that time, namely based on the Art. 18 of the General



Declaration of Human Rights of 1948 (Ref. No. II. bS. 285/97). The core of the
dispute was not the question of repeated punishment, but the question as to
whether a citizen had the right to refuse military service as early as the 1950s. In
March 1990 the Supreme Court changed its original decision and cancelled the
sentence. One of the judges in charge mentioned: "Our Panel felt bound by the
judgment of the Constitutional Court.”

What happened then was that identical cases were reviewed by various panels
of the Supreme Court according to the pattern adopted by the Constitutional Court.
Only one panel of the Supreme Court refused the solution of the CC and its decision
was contested by a constitutional complaint (Ref. No. I. BS 671/01), which was
naturally admitted and the judgement of the Supreme Court was cancelled. In the
meantime, the so-called ,grand panel” of the Supreme Court was established
(consisting of nine members) authorised to decide on the merit of the case in case
when the legal opinions adopted by small, i.e. 3-member panel, differ. The case of
a conscientious objector from the 1950s was thus referred to the grand panel of the
Supreme Court. Paradoxically, the grand panel adopted the apparently minority
opinion and the case appeared again at the CC (Pl. bS 42/02). The CC decided this
matter in Plenum. It kept factually to the aforementioned decision made by the
panel of the CC. However, the reasoning changed. The Plenum of the CC concluded
to review this case in terms of the liberty of conscience, and not religious liberty as
it had been done so far. The liberty of conscience was considered in its present
quality, i.e. the liberty guaranteed by the present Charter of Human Rights, as the
so-called ,,absolute fundamental right".

This finding is also significant in so far as the CC permitted, that if procedural
means allow for the application of the old (pre-revolutionary) law, this law shall be
interpreted in light of the present constitutional democratic values. In other words:
even given the formal continuity of the law, its value discontinuity is evident. In
doing so, the Constitutional Court referred to a decision taken by the European
Court of Human Rights of 22 March 2001 in case Streletz, Kessler, Krenz vs.
Germany. The CC also called general courts, and in particular the Supreme Court,
not to ignore today’s democratic constitutional standards and principles, when
interpreting the old law because otherwise their decisions would be
incomprehensible for society and would undermine the constitutional awareness of
the society. Such decisions contribute also to the existing mistrust in the general
judiciary meaning that the Czech courts cannot protect the rights of citizens against
excessively manifested state power.

2. General courts and findings of the CC concerning review of legal rules

In respect of findings of the CC annulling a certain legal rule, there are no
problems occurring, provided that the rule is enforceable annulled by publishing of
the finding in the Collection of Laws. The problem might occur and does occur in
cases where the enforcement of the finding is postponed for several months or
even a year or longer (the longest postponed enforcement of a finding concerned
the annulment of certain provisions of administrative judiciary in the Civil Procedure
Code; (Ref. No. PI. BS 16/99 published under No. 276/2001 Coll.). The
enforcement of the finding was postponed for 18 months. The maximum time-limit
for postponing of the enforcement of a decision made by the CC is not foreseen in
the Czech law, unlike in Austria, for example). Therefore, the question is how to



deal with cases occurring in the temporary period between the passing of a finding
and the postponed date of its enforcement. The CC has not yet commented on this
problem, in other words, it respected the practice of general courts. In this
temporary period, the general courts interpreted the annulled law in the same
manner as before the finding had been passed. The author of this contribution is of
the opinion that it would be more appropriate when the CC reasoning of its finding
would be supplemented with some temporary interpretation of the annulled legal
rule. This interpretation should at least minimise the interference with individual
fundamental rights by further application of the annulled legal rule. It may be
foreseen that this solution would bring another controversies with general courts,
because of their refusing of the binding character of reasoning of findings made by
the CC.

The issue of the binding character of reasoning is naturally most pressing in the
case of interpretative findings, i.e. in cases the legal rule is not annulled, but the
reasoning presents a constitutionally conforming interpretation of the contested
legal rule.

To set an example, I can mention the finding of the CC concerning the act on
the illegality of the communist regime and resistance against it (Ref. No Pl. bS
1/1993). This finding of the CC also states that it is constitutionally conform that
the periods of limitation concerning crimes committed by prominent persons of the
communist regime do not run between 25 February 1948 and 1 January 1990 as
anticipated by the contested act. However, the general courts failed to acknowledge
this decision of the CC in many cases. They considered the periods of limitation at
their own discretion. This is one of the reasons why communist crimes have not
been exhaustively punished in the Czech Republic.

I hope that above-mentioned new practice of the CC will contribute to more
effective solution of the question connected with real binding character of
interpretative findings of CC.

I11. Conclusion

The constitutional judiciary in the Czech Republic is a new, post-totalitarian
institution. It is a well developed constitutional judiciary. The Czech Constitutional
Court has much authorities and the constitutional complaints against judicial
decisions in particular represent a significant instrument by which the CC affects
the interpretation of the law. Undoubtedly, the Czech legislator intended to correct
judicial decisions by means of constitutional complaints in the spirit of new
constitutional values being aware of the fact that the way of thinking of more than
2 500 judges at general courts cannot be changed from day to day.

The example of the Czech Republic shows that the relation to the general
judiciary develops in a positive manner, although slower than desirable. For
existence of democratic state ruled by rule of law is essential that the decisions of
the CC are accepted and respected voluntarily.

Vida 1.
Judge of the Constitutional Court
of Romania

The Obligatory Force of decisions of the Constituitional Court
for Other Courts as a Stabilising Factor



Stability is an essential characteristic of the Constitution. Back in 1789 the
French Revolutionaries adamantly called for a Basic Law, stable and hierarchically
superior to any other one.

To maintain the stability of the Constitution takes several intermingling factors,
some of which are related to the procedure for the revision of the Constitution,
while others to the enforcement of constitutional provisions, which includes their
application by the courts of law. Throughout this process aimed at securing the
stability of the Constitution, the Constitutional Court plays a key-role, as the
guarantor of the supremacy of the Constitution.

In Romania as in other countries with a rigid constitution, the procedure for the
revision of the Constitution is quite a seldom occurrence, as the constituent power
instituted [for the purpose] is bound to respect the will of the Constituent Assembly
in regard of the limits of revision and also of the procedural norms governing the
revision process. Within this process, the Constitutional Court of Romania has the
task to exercise, ex officio, its review on the draft law amending the Constitution
prior to the onset of parliamentary debate. On the first — and thus far the only one
— revision of the Constitution, the Constitutional Court, upon examination of the
draft law amending the Constitution, held as unconstitutional two provisions: one
that abolished a safeguard of private property — the presumption of lawful
acquirement of wealth, another one that made decisions of the Magistrates’
Superior Council circumvent judicial review, therefore breached upon the limits set
for the revision of the Constitution, regarding human rights. Indeed, given the
binding force of the Constitutional Court decisions, these provisions, which
transgressed the limits for the revision of the Constitution, were stricken out from
the draft law.

Speaking about the obligatory force of decisions of the Constitutional Court in
relation to the courts of law, it is important to emphasize that under the Romanian
Constitution either party in a case, the prosecutor, even the court itself, ex officio,
are entitled to raise, at any level in the judicial system — an objection of
unconstitutionality concerning the provisions of a law or of an ordinance issued by
the Government by virtue of legislative delegation, on condition that the provision
concerned is in force and the settlement of the case rests thereupon. A plea
(objection) of unconstitutionality is directed at the conflict between that specific
legal provision, and the principles and provisions of the Constitution. In other
words, here at stake is the antinomy between law or ordinance, on the one hand,
and the Constitution, on the other. Such antinomies may be ostensible or real. The
ostensible ones exist only in the mind of those who refer to the Constitutional Court
an objection of unconstitutionality which is undoubtedly dismissed. Ostensible
antinomies form the subject-matter for the great majority of objections of
unconstitutionality. From 1992 to 2003, the Constitutional Court has dismissed
2,772 out of a total of 3,012 objections of unconstitutionality referred to, therefore
endorsed the conformity of legal provisions challenged, to the constitutional norms.
In such instances, the Constitutional Court decisions have triggered beneficial
effects on the constitutional stability, building up confidence of the courts of law,
but also of litigating parties and other partakers in the process of law-enforcement,



that the legal provision examined under constitutional proceedings is valid and
enforceable.

When it comes to real antinomies, the Constitutional Court admits the objection
of unconstitutionality and declares the legal provision thus challenged as
unconstitutional, therefore removes from effective legislation the provisions of laws
and ordinances clashing with the Basic Law.

The question of the obligatory force of the Constitutional Court decisions has
been an issue for ample discussion in literature but also for certain reactions from
the courts. In its former wording, before revision in 2003, the Constitution of
Romania stipulated that the Constitutional Court decisions were binding and
effective only for the future. This particular constitutional provision was given
different interpretations in doctrine and in the courts’ practice. Some courts of law,
especially the highest one, considered that the Constitutional Court decisions
produced effects merely inter partes litigantes. This viewpoint was argued while
departing from the system of constitutional review of laws that had existed before
World War 11, when review had been carried out by the High Court of Cassation and
Justice whose decisions were effective only for the parties at trial. But this
viewpoint obviously collided with the new Constitution of Romania, subject to which
the constitutional review was a question of public order, so the Constitutional Court
decisions were intended to engender effects erga omnes.

With a view to ensuring uniform application of constitutional provisions, it was
necessary for the authority of constitutional jurisdiction to intervene; as the
guarantor of the supremacy of the Constitution, it has established different
solutions concerning the effects of its decisions, depending on whether it thereby
dismissed, or admitted, an objection of unconstitutionality. Consequently, a
decision dismissing the objection of unconstitutionality is not effective erga omnes,
but only inter partes, which allows other legal subjects as well to raise an identical
objection, in anticipation that the Constitutional Court may decide to change its
jurisprudence and eventually admit the objection of unconstitutionality. As for
decisions of admission, however, the Court held that "a normative provision found
as unconstitutional shall no longer be applicable by any legal subject (the least so
by public authorities or institutions), as henceforth it will cease effects de jure,
namely as from the date of publication of the decision in the Official Journal of
Romania.....

The Revision of the Constitution in 2003 has taken regard of the solutions
consolidated into the Constitutional Court’s case-law, so the new constitutional text
now reads: "Decisions of the Constitutional Court shall be published in the Official
Journal of Romania. As from their publication, decisions shall be generally binding
and effective only for the future.” This unequivocal proclamation of the generally
binding force of the Court decisions has put an end to all possible controversy about
the effects of decisions rendered in the admission of objections of
unconstitutionality by the authority of constitutional jurisdiction.

This notwithstanding, a formal proclamation of the generally binding force of the
Constitutional Court decisions cannot be seen in absolute terms, because — unless
accounted for by proper arguments — their obligatory nature might as well turn into
a conflicting factor against the stability of the Constitution, which eventually erodes
the authority vested in the Constitutional Court.



In order to overcome antinomies, whether ostensible or real, the constitutional
judge will resort to arguments drawn from gauging the legal provisions challenged
as against the Constitution, international treaties on human rights and judgments
of the European Court of Human Rights or from assessing the content of
constitutional concepts. Accordingly, there are three types of decisions to single out
in the case-law of our national authority of constitutional jurisdiction, namely: 1)
decisions based on a comparison of challenged texts with the constitutional ones;
2) decisions that give precedence, in the interpretation of constitutional provisions
regarding human rights, to international regulations, if more favourable; 3)
decisions grounded on assessment of the content of constitutional concepts.

1. The first category consists of decisions based on a comparison of legal texts
being challenged with constitutional provisions. In its comparative approach, the
Constitutional Court will confront certain provisions in a law or ordinance with those
of the Constitution. Here we are dealing with a twofold interpretation: of the legal
norm thus challenged and of the constitutional norm. But in both cases the
interpretation is a complex process underpinned by grammatical, logical, historic,
systematic or teleological (purpose-oriented) methods which are meant to reveal
whether these two texts are consistent or contradictory with each other. If the legal
provision matches up with the constitutional norm, the objection of
unconstitutionality is dismissed, and the court of law is empowered to proceed to its
application while settling the case.

Where the Court finds elements of discrepancy between the texts, the objection
of unconstitutionality is admitted, the legal text declared as unconstitutional is
rendered void and ceases effectiveness, while the court of law either makes direct
application of the provisions of the Constitution in the settlement of the case or
dismisses the parties’ claims for fault of a legal text that confers subjective rights or
legitimizes their own interest.

2. The second category comprises decisions that give precedence, in the
interpretation of constitutional texts concerning human rights, to international
regulations, if more favourable.

Subject to Article 20 of Romania’s Constitution, "(1) The constitutional
provisions concerning the citizens' rights and liberties shall be interpreted and
enforced in conformity with the Universal Declaration of Human Rights, with the
covenants and other treaties Romania is a party to.

(2) Where any inconsistencies exist between the covenants and treaties on the
fundamental human rights Romania is a party of, and the national laws, the
international regulations shall take precedence, unless the Constitution or national
laws comprise more favourable provisions."

According to the above-cited constitutional text, the Constitutional Court is
bound to give prevalence to relevant international regulations wherever it has to
deal with antinomies between internal legislation and the Constitution.

In its jurisprudence, the Constitutional Court has resorted to the interpretation
of constitutional texts through the prism of the Universal Declaration of Human
Rights in 64 cases, of the International Covenant on Civil and Political Rights — in 39
cases, of the International Covenant on Economic, Social and Cultural Rights — in
23 cases, of the European Convention on the Adoption of Children and the
Convention on the Rights of the Child — in 7 cases, of the International Labour



Organization Conventions — in 13 cases, of the Framework Convention for the
Protection of National Minorities — in 2 cases, of other international conventions — in
57 cases. A distinct occurrence in this subject-area is the European Convention on
Human Rights to which the Court has made direct or indirect reference, through the
prism of the case-law of the European Court of Human Rights, in no less than 340
cases. Decisions of the Constitutional Court rendered on the basis of arguments
derived from international regulations, notably from the jurisprudence of the
European Court of Human Rights have resulted into the building up and broadening
of constitutional provisions to the point where they gradually levelled out conflicting
judicial solutions rendered in the human rights area, setting out uniform practices
by the courts.

The Constitution of Romania, for instance, stipulates that restrictions on the
exercise of certain rights and freedoms may be imposed by law and only if
necessary, as the case may be, for the defence of national security, public order,
health, or morals, of the citizens’ rights and freedoms, for conducting a criminal
investigation, preventing the consequences of a natural calamity, disaster, or
extremely severe catastrophe. Its interpretation based on international treaties has
lead to the conclusion that its ambit of application concerning such restrictions
should be construed in a broader sense, given the provisions under the Universal
Declaration of Human Rights and the International Covenant on Civil and Political
Rights which take to the present wording of Article 10 in the Convention for the
Protection of Human Rights and Fundamental Freedoms:

"The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the prevention
of disorder or crime, for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information received
in confidence, or for maintaining the authority and impartiality of the judiciary."

This is the basis on which freedom of movement, the respect for the rights or
freedoms of others, freedom of expression, the peaceful organisation, without
arms, of meetings, the right to strike, the right of property, and other rights
enshrined in the Constitution of Romania have acquired a new content, with
beneficial consequences in creating uniform practices in the activity of the courts of
law as well as on the level of building up democracy and the rule of law.

Furthermore, based on the case-law of the European Court of Human Rights,
which regards misdemeanours as pertaining to criminal law, even though in most of
the European countries such offences have been decriminalised and are held as
administrative breaches, the Constitutional Court observed that the principle of
non-retrospective criminal law was also applicable to administrative penalties, albeit
at that moment not stipulated as such in the Constitution.

In view of that, an objection of unconstitutionality was raised directly by a court
of law, in connection with an ordinance whose provisions stipulated that actions
committed in the past ceased to be liable to sanctions if, at a later time, such was
no longer treated as misdemeanour, claiming that was a case of retrospective law,
forbidden under the Basic Law. Taking into account the assimilation between
administrative, and criminal offences, in the case-law of the European Court of



Human Rights, the Constitutional Court dismissed the objection of
unconstitutionality, while stating that constitutional provisions on retrospective
effects of the more lenient criminal law should be extended to the administrative
law as well. This solution, too, has been later on incorporated into the Constitution
of Romania, on the occasion of revision.

Another example that illustrates how judgments rendered by the European
Court of Human Rights have, because of their strong arguments, turned into a
source of law for the Constitutional Court and, through its intermediate, for the
other courts is a certain provision in the Family Code, enabling the husband alone
to initiate an action in denial of paternity. The Constitutional Court, called upon to
adjudicate on the objection of unconstitutionality regarding this legal text, held that
a ban instituted under national law against the married woman and her child born
during marriage to initiate such proceedings was unconstitutional. This solution has
taken regard of Article 8 under the European Convention on Human Rights and the
arguments presented by the European Court of Human Rights in the case "Kroon
and others v. The Netherlands".

3. The third category of decisions is rooted in the assessment of the content of
constitutional concepts. The Constitution will inevitably operate with certain
concepts or principles, but in fact their content implies a genuine legislative
delegation instituted in favour of the interpreter. Such are the concepts that allow
the extension of constitutional provisions, whose content, undefined by the
constituent law-maker, is variable depending on the developments in the social
milieu. To exemplify, a summary inventory will include: social State, human dignity,
justice, fair distribution of the tax burden, good-faith, discrimination, exceptional
cases etc. On a constitutional level, the Court decisions which ascertain the content
of these concepts have also reflected elements of novelty that should belong to the
realm of constitutional norms, thus ensuring their stability against the pressure
from political, social, moral, economic or technical changes in the social
background. The meaning given to constitutional terms, as established by the
Constitutional Court decision, is socially accepted, therefore it determines the state
of constitutionality in society. But social environment will change, and transition
involves, by definition, such change. Our society undergoes a profound process of
transition towards a competition market-economy and higher democratic standards.
Against this background, the state of constitutionality is caught inevitably in the
evolution. Constitutional democracy is, by definition, a dynamic, constantly evolving
state of affairs. That is why the social acceptance of constitutional norms will differ
in time. Mainly because of its rigid character, the Constitution is a framework of
stability but its interpretation will take, nonetheless, equal flexibility in order to
adjust constitutional norms to the circumstances, often alert, of such changes.

An illustrative example in this sense is the principle of separation of powers in
the State. In 1991, by the time when Romania’s Constitution was adopted, the
principle of separation of powers was embedded only in the Constitution of the
Swiss Canton of Jura and that of Bulgaria. At that point, the experts of the
Constitutional Drafting Committee deemed it was unnecessary to openly proclaim
the principle in the Basic Law as long as it sufficed to have the constitutional edifice
laid on its foundation. In its practice, the Constitutional Court had to proclaim the
existence of the principle of separation of powers in the State in order to be able to



deal, on this basis, with the objections of unconstitutionality of certain legal
provisions that went earlier than the Constitution, subject to which the prosecutor
or, as was the case, administrative authorities had been allowed to intervene in the
process of administration of justice. In its decision, the Constitutional Court
established that such legal norms affected "the principle of separations of powers in
the State, a principle that can be surmised — even though not overtly proclaimed —
from the entirety of constitutional regulations and, in particular, from those defining
the functions of public authorities and their respective relations™.

This ‘judge-made’ consecration of the principle of separation of powers in the
State underlies the positive solution rendered to numerous objections of
unconstitutionality, such as where the Court declared unconstitutional certain legal
provisions waiving — even on a temporary basis — the enforcement of court orders,
because it amounted to an interference by the Legislative in the process of meting
out Justice. Likewise, the Court held that legal provisions which entitled the public
administration authorities to review, or to annul or modify judicial decisions in
relation to the court proceedings, i.e. for determination of a judicial stamp tax,
came against the principle of separation of powers in the State. In a different case,
the Constitutional Court declared unconstitutional the provisions regarding the
competence of the Court of Accounts to carry out checks over entities other than
those which belong to the public sector. In the motivation of its decision, the
Constitutional Court observed that the conduct of such checks contravened the
principle of separation of powers in the State and denied the functional
specialisation and delineation between the different categories of public authorities.

The consecration by the Constitutional Court of the principle of separation of
powers in the State has also captured interest of the constituent power instituted
for the revision of the Constitution; accordingly, the following wording has been
incorporated in the Basic Law: "The State shall be organized based on the principle
of the separation and balance of powers — legislative, executive, and judicial —
within the framework of constitutional democracy.” By this, the Constitutional Court
decision has equally proved to be a factor of stabilisation and development of the
Constitution.

It can be noticed that the interpreter has a decisive role to play in accepting
novelty at the constitutional level. Stability of a constitution — the most striking
example of which is the Constitution of the United States of America, adopted in the
18" century, but still in force today — should be accounted for, among other things,
by the interpretation given to constitutional terms so as to ensure their applicability
in whatever new conditions, this in spite of the practical impossibility for the
constituent law-maker to have regard of, even to foresee all future developments.
But the Constitution, more than any other law, is also a pledge with the future,
where the key-role, the winning odds belong to the interpreter.

As a conclusion to what has been shown above, the obligatory force of decisions
of the Constitutional Court for the courts of law is not just a factor of stability, but
also of development of the Constitution. If the multifaceted social pressure exerted
on the Constitutional Court by way of objections of unconstitutionality is a
disturbing factor for constitutional stability, the act in response is the Constitutional
Court decision, aimed at easing the conflict; and it does so by pointing out to the
text of law based on which the court hearing the case, whether civil, criminal or any



other, must pass judgment. Insofar its decisions have successfully absorbed the
changes which occurred at the social level into their own substance, they will give
new meanings to the terms of the Constitution, to the concepts which operate its
machinery, and thus pave the way to perpetual renewal.

U. Lxhmus
Chief Justice of the Supreme Court of Estonia

The application of different techniques of interpretation
of the Constitution as a factor of its development

Every political system needs to be modified over time. First, changes in the
environment within which the political system operates may make present rules
obsolet. This includes economic, technological and demographic changes. Second,



changes in the values and attitudes of the population may generate a need to alter
parts of the system. Political preferences are not constant over time. Third, we may
want to modify the system because we learn about unintended, unexpected and
unwanted consequences of the present institutions.

There are three main types of change in the constitutional arrangement of the
country. The first possibility is revision or replacement of the constitutional
document by means of the formal admendment procedure specified in the
constitution itself. The second possibility is revision of the constitutional framework
by means of judicial interpretation. An example is the landmark Marbury vs.
Madison decision of the U.S. Supreme Court in 1803, through which the principle of
judicial review was established. The third possibility is intended or unintended
revision of the constitutional framework by means of political adaption by legislative
and executive bodies An example in many European countries was the introduction
or evolution of parlamentary government formation.

My report consentrates only to the judical interpretation of the Constitution.
Euroopas, Norra vast valja arvatud, oli Ameerika kontseptsioon pikka aega
vastuvxetamatu. Valitses seaduse blimuslikkuse pxhimxte. See pxhimxte hakkas
murenema parast I maailmasxda, kui Austrias loodi Hans Kelseni mudeli jargi
konstitutsioonikohus. Teise maailmasxja jarel loodi Saksamaal ja hiljem Itaalias
tsentraliseeritud konstitutsioonikohtud. Nende loomiseks olid vaga konkreetsed
pxhjused. Ka hiljem loodi konstitutsioonikohtud neis riikides, kus autoritaarne
reziim asendus demokraatlikuga.

One of the most important dilemmas in constitutional law arises from the
tension between the basic principle that the Constitution bestows sovereign
authority on the people, who have adopted the Constitution and elect their
representatives, and the competing principle that, in interpreting the Constitution
under the doctrine of judicial review, the courts have the final say over the outcome
of political processes.

The tension between judicial review and democracy could be eliminated, or at
least reduced, if judicial review were simply a process of mechanically deciding
whether an Act of Parliament violates some decision made by the people adopting
the Constitution. If the act of interpretation were essentially mechanical and
involved no exercise of discretion or will on the part of the judges, the problems of
the legitimacy of judicial review in a democratic society would be minimised. In
such circumstances, the judges would not be imposing their own value choices, but
simply forcing current legislatures to conform to earlier choices made by the
people. At first glance it also appears that the problems of the rule of law would be
minimised, if a constitutional review judge, when fulfilling his duties, confined
himself to "strict” or "literal” interpretation, refraining from interpretations that
could be qualified as "liberal™ or "equitable"”. In general terms, "strict” interpretation
rests on the sole use of linguistic and genetic arguments, while "liberal"”
interpretation requires the implementation of other legal arguments as well. But
more often than not, it is difficult to draw a line between "strict" and “liberal”
interpretation in judicial practice.

Sama vxib uelda ka mxistete judical activism ja judical self- restraint kohta. The
distinction between "activist” and "non-activist' approaches to constitutional
adjudication is not clear. Even in most deliberately "passive" versions, constitutional



interpretation requires a certain amount of personal choice sitting in the relevant
instances. It is probably true that a decision is most likely to be qualified as "judicial
activism™ if it limits the constitutional freedom of the political branches of
government in a way that does not flow quite clearly from the text of the
Constitution itself or from precedent.

Txlgendamine, kui tahenduse tapsustamine, on alati seotud keelega. Kui
kasutav keel oleks alati bhetghenduslik, ei oleks txlgendamist vajagi. Juriidilise ja
bldkeele probleemid on samad: hea on see, et keel on valjenduslikult rikas ja
paindlik, raskuseks aga see, et ta on paratamatult ebatagpne. Ebatapsus vxib olla
kas ebaselgus vxi semantiline ebamparasus. Many constitutional provisions are
vague and ambiguous thus calling for the exercise of discretion in the process of
interpretation. The articles are norms with great openness, and margins of
interpretation that are hard to delimit. Let us take as an example an article devoted
to the family. In Estonian Constitution it opens with the sentence "Perekond rahva
pbsimise ja kasvamise ning bhiskonna alusena on riigi kaitse all" (§ 27). Vxi sama
paragrahvi viimane Ixik "Perekond on kohustatud hoolitsema oma abivajavate
liikmete eest". Kuna jargmises paragrahvis on satestatud isiku subjektiivhe xigus
riigi abile puuduse korral, siis txusetub riigi ja perekonna kohustuste ulatus
puudustkannatava isiku toetamiseks. What is meant by the term "family"? Does it
mean only a family founded on marrage? Whether there could be a family in the
legal sense where father and mother lived together unmarried with their child? Kuid
elu pakub naiteid ka paljudest muudest perekonna vormidest. At present one
vigorously argued question is how the constitutional concept of marrige is to be
understood.

But this is not the only problem. Constitutional principles involve numerous
collisions, such as those between freedom of expression and a person‘s honour and
good name or between the right to engage in commercial activity and nature
protection.

The openness and breadth are not defects of the Constitution. Raske on mitte
nxustuda Former President of the Federal Constitutional Court of Germany Jutta
Limbachiga, kes on kirjutanud: " A constitution can generally be regarded as
successful if it is couched tersely and vaguely. For a constitution that were not open
and therefore to some extent capable of ever-new interpretation would inevitably
soon come into hopeless contradiction with its object. That is why a constitution has
to be understood as a living instrument that has to be interpreted in the light of
current circumstances”. She added "™ We must accordingly concede that judicial
decision making is not only lawfinding, but always also law-making. The judge
creates law in the process of finding a decision. Adjudication thus always has a
political dimension too. This is certainly true of constitutional jurisdiction”. Israeli
blemkohtu esimees Aharon Barak on oma kohust iseloomustades selgelt rxhutanud
law-making osa. "We are very active in making law. It is a nonformal court.
Substance, not form is its message. Our tool is, of course, interpretation -
teleological interpretation. We do not ask what the intention of Parlament when
drafting a statute; we ask what the purpose of the statute is. Both in interpreting
and developing our common law, we often use the general principle of our legal
system. We created interpretive presumptsion, by which we presume that the
purpose of every statute is to further the basic values of the Israel legal system"”.



Termin "living instrument”, mida Jutta Limbach kasutas konstitutsiooni
iseloomustamiseks, parineb Euroopa Inimxiguste Kohtu sxnavarast ja sellest
pxhimxttest |ghtutakse Euroopa inimxiguste konventsiooni txlgendamisel. On
numerous occasions the Court emphasied that the Convention is "a living
instrument which should be interpreted according to present-day conditions”. The
standards of the Convention are not regarded as static, but as reflective of social
changes. This dynamic or evolutive interpretation of the Convention implies that the
Court take into account contemporary realities and attitudes, not situation
prevailing at the time of the drafting of the Convention in 1949-1950. Kohtu
arvates especially important for the futher development of the law is teleological or
purposive interpretation. The Court emphasised the importance of "real and
effective” safeguards for individuals. In Airey Case (1979) the Court considered
whether the applicant had had an effective right of access to the courts for
obtaining a separation from her husband. Although article 6 of the Convention was
not held to guarantee a right of free legal aid for every dispute relating to a "civil
right”, the Court accepted that this provision may sometimes compel the State to
provide for the assistance is indispensable for an effective access to court. There is
also an obvious link between the recognition of certain positive obligations for the
state and the principle that the Convention rights are intended to be practical and
effective. There are a number of areas where it is established that there are
positive obligations on the stake to take action to prevent Convention violations.
The positive obligation on states in Article 2(1) to protect everyone's right to life
has been interpreted as creating a positive duty to safeguard lives. In Osman vs.
United Kingdom (1998) for example, the Court found a positive obligation to take
preventive operational measures to protect those whose lives were at risk from
criminal attact.

In case of l.vs. United Kingdom (2002), milles kohus muutis oma senist
praktikat transseksuaalide xiguste suhtes, vxtab kokku eelpoolnimetatud
pxhimxtted.

"1. While the Court is not formally bound to follow its previous judgments, it is
in the interests of legal certainty, foreseeability and equality before the law that it
should not depart, without good reason, from precedents laid down in previous
cases (see, for example, Chapman v. the United Kingdom [GC], no. 27238/95,
ECHR 2001-1, 8 70). However, since the Convention is first and foremost a system
for the protection of human rights, the Court must have regard to the changing
conditions within the respondent State and within Contracting States generally and
respond, for example, to any evolving convergence as to the standards to be
achieved (see, amongst other authorities, the Cossey judgment, p. 14, 8 35,
and Stafford v. the United Kingdom [GC], no. 46295/99, judgment of 28 May 2002,
to be published in ECHR, 88 67-68). It is of crucial importance that the Convention
is interpreted and applied in a manner which renders its rights practical and
effective, not theoretical and illusory. A failure by the Court to maintain a dynamic
and evolutive approach would indeed risk rendering it a bar to reform or
improvement (see the above-cited Stafford v. the United Kingdom judgment, 8 68).
In the present context the Court has, on several occasions since 1986, signalled its
consciousness of the serious problems facing transsexuals and stressed the
importance of keeping the need for appropriate legal measures in this area under



review (see the Rees judgment, 8 47; the Cossey judgment, 8 42; the Sheffield
and Horsham judgment, § 60).

2. The Court proposes therefore to look at the situation within and outside the
Contracting State to assess "in the light of present-day conditions" what is now the
appropriate interpretation and application of the Convention (see the Tyrer v. the
United Kingdom judgment of 25 April 1978, Series A no. 26, §8 31, and subsequent
case-law)."

The proportionality principle, which implies the need to strike proper balance
between various competing interests, permeates the whole interpretation of the
Convention. Some deviation from the fundamental freedoms guaranteed will be
considered acceptable under Convention if the proportionality principle is observed.
The principle requires, in particular, that the extent of such deviation is not
excessive in relation to the legitimate needs and interests which have occasioned it.

Iga riigi pxhiseadus areneb seepprast teatud pxhimxtete vxi txlgendamise
tehnikate abil. Need pxhimxtted on paljuski sarnased, kuigi erinevates kohtutes
vxivad rxhuasetused olla erinevad. In Estonia, the Constitution itself seems to
encourage judges to interpret the Constitution as a "living instrument™. According
to Article 152,

"The Supreme Court shall declare invalid any statute or other legislation that is
in conflict with the provisions and spirit of the Constitution.™

The "spirit of the Constitution” is mentioned also in Article 10 on the
development of fundamental rights:

"The rights, freedoms and duties set out in this Chapter shall not preclude other
rights, freedoms and duties which arise from the spirit of the Constitution or are in
accordance therewith, and conform to the principles of human dignity and of a state
based on social justice, democracy, and the rule of law."

What is meant by the "spirit of the Constitution"? The clause indicates that
constitutional interpretation should be much more than determining the meaning of
the words used in each provision of the Constitution.

The Supreme Court proceeds from R. Alexy‘s idea that a constitution seen as a
substantive basic order is more than a text, more than a set of formulations. In
addition, it contains a system of principles. A system of principles cannot move or
develop itself. It is moved by rational argumentation. Thus, the spirit of the
Constitution is composed of three elements: (1) principles, (2) the system that
these principles make up, and (3) rational argumentation. Together the three
create a systematic whole on the basis of which conclusions on the existence of
concrete rights and duties can be drawn.

Linguistic arguments can serve as a starting point when resolving cases. Also
reference to the intent of the drafters of the Constitution, that is genetic
arguments, may be of significance. But if these simple means do not solve the
problems, systematic and general practical arguments have to be employed.

One constitutional principle frequently referred to by the constitutional judge
can be found in Article 11:

"Rights and freedoms may be restricted only in accordance with the
Constitution. Such restrictions must be necessary in a democratic society and shall
not distort the nature of the rights and freedoms restricted."



The criterion "necessary in a democratic society” has been taken from the
European Convention on Human Rights and Fundamental Freedoms. The Supreme
Court is of the opinion that

"Restrictions must not prejudice legally protected interests or rights more than
is justifiable by the legitimate aim of the provision. The means must be
proportionate to the desired aim..."”

Xigusnormi vxi toimingu pxhiseadusele vastavuse kontrolli vxib tinglikult
jaotada kaheks: kxigepealt peab olema pxhixiguse riivel legitiimne pxhjus ja teiseks
peab riive olema proportsionaalne. The principle of proportionality requires
weighing and balancing: We have to put a fundamental right on one scale. On the
other scale we have to place the reasons justifying the infringement of the
fundamental right, which deserve recognition in a democratic society. blemkohtus
kasutatava kriteeriumi jargi on pxhixigust riivav abinxu demokraatlikus bhiskonnas
vajalik siis, kui see on pbstitatud eesmargi saavutamiseks sobiv, tarvilik ja
mxxdukas.

On the one hand the principle of democracy empowers only a directly elected
parliament to set restrictions on fundamental rights and freedoms. On the other
hand, the clause "necessary in a democratic society” is also binding on the
legislator, a fact that has repeatedly been stressed by the Supreme Court. It is the
task of courts to assess whether a law limiting or restricting fundamental rights or
freedoms is necessary in a democratic society and does not distort the nature of
the rights and freedoms restricted.

Another example illustrates the interpretation of the Constitution, more
specifically Article 12 (1) on everyone‘s equality before the law. These words first
and foremost grant equality with respect to the application of the law and also the
requirement to implement valid law impartially and uniformly in respect of
everyone. According to the Court, the spirit of the Constitution requires that

"the first sentence of Article 12 (1) of the Constitution is to be interpreted as
also meaning the equality of legislation. The equality of legislation requires, as a
rule, that persons in similar situations must be treated equally by the law. This
principle expresses the idea of essential quality: those, who are equal, have to be
treated equally and those, who are unequal, must be treated unequally. But not
any unequal treatment of equals amounts to violation of the right to equality. The
prohibition against treating equal persons unequally has been violated if two
persons, groups of persons or situations are treated arbitrarily unequally. Unequal
treatment can be deemed arbitrary if there is no reasonable justification for it.”

Oluline koht txlgendustehnikate hulgas on ka vxrdlevatel (comparativ)
argumentidel. The Supreme Court uses decisions of international courts, eriti
Euroopa Inimxiguste Kohtu otsuseid, samuti teiste riikide konstitutsioonikohtu
otsuseid. Mxnel juhul on neile otsustele viiteid otsuses, sageli vxetakse pxhiseaduse
txlgendamisel neid arvesse ilma otseseid viiteid tegemata.

Ettekande pikkus ei vximaldanud peatuda kxigil txlgendamise vxtetel. Pbbdsin
peatuda olulisematel, mida kasutavad Euroopa Inimxiguste Kohus ja minu kodumaa
blemkohus.



Endzins A.
Chairman of the Constitutional Court of Latvia

The Application of Different Techniques of Interpretation
of the Constitution as a Factor of its Development

In comparison with other states, which renewed or formed their statehood after
being part of the USSR, Latvia finds itself in a specific situation as concerns the
sector of constitutional law. When renewing its independence, Latvia renewed also
the validity of its Constitution — the Republic of Latvia Satversme, which was

adopted in 1922.



Several foreign scientists of the sector of law call it a step of "nostalgic dreams"
and "somewhat surprising” However, as | have repeatedly stressed at international
gatherings, the politicians chose the renewal of the validity of the old Constitution
not just for stressing the continuity of the statehood of Latvia but also because the
old Constitution had many advantages. In such a way the state institutional system
in Latvia was determined by a document, which — on the one hand - was free from
the influence of the so-called model of Soviet time thinking and — on the other hand
— it had been verified in practice by both — collecting positive experience and in
disclosing shortcomings. The Republic of Latvia 1922 Satversme became the
instrument of change for the renewal of a democratic and law-based state in Latvia.

Of essential importance for avoiding repetition of the errors of the past in Latvia
was fixing of the institute of the Constitutional Court in Article 85 of the Satversme,
which resulted in the formation of the Constitutional Court. The above Article
determines that "In Latvia there shall be a Constitutional Court, which, within its
jurisdiction as provided for by law, shall review cases concerning the compliance of
laws with the Constitution, as well as other matters regarding which jurisdiction is
conferred upon it by law. The Constitutional Court shall have the right to declare
laws or other enactments or parts thereof invalid. The appointment of judges to the
Constitutional Court shall be confirmed by the Saeima for the term provided for by
law, by secret ballot with a majority of the votes of not less than fifty-one members
of the Saeima”.

The Article is very laconic, but it complies with the 1922 style of the Republic of
Latvia Satversme. The Constitutional Court has interpreted this norm in such a way
SO as to realize in its activities the role "of a watchdog", guarding the Constitution
and ensuring that the Satversme is really an instrument of change when creating a
democratic and law-based state in Latvia.

I can only agree to the words, expressed by the former Prime Minister of our
neighbouring state Lithuania A. Kubilius that "the significance of constitutional
arguments in political decision-making is not predetermined by mythological
respect of politicians for the Constitution, it rests on the existence of the
Constitutional Court, which is a powerful and influential player in political decision-
making'?.

The Constitutional Court has realized its role of the "watchdog" and has not
obliged the will of the ruling politicians. Thus in summer of 1999 there was a
scandalous case and the quarrel arose whether the case was within the competence
of the Constitutional Court. The Constitutional Court in its Judgment concluded that
"one of the fundamental principles of a democratic state is the principle of
separation of power. It follows that there exists control of the judicial power over
the legislative and executive power. No legal norm or activity of the executive
power shall remain out of control of the judicial power, if it endangers interests of
an individual.”

When the Constitutional Court declared the Judgment in the above and another
scandalous case in quite a different way than the ruling politicians wanted, the
Prime Minister and the Minister of Justice expressed the idea that the Constitutional
Court shall be liquidated. In this case the public in the person of mass media and
the greatest number of the Parliament members expressed unequivocal support to
the Constitutional Court and the above politicians had to change their viewpoint.



In its turn several years later, when the case, connected with the legality of
compensations paid to the deputies was reviewed, the Head of the Saeima
Administrative Committee Juris Dobelis dared to express a rather indicative
insinuation (I am quoting him): "You see, the Saeima itself determines not only the
budget of the state, but also its own budget. Thus it is just on our conscience how
much we decide to give ourselves, as we are able to do it as we want. And, sorry to
say, we are determining your budget as well. There!"

The Constitutional Court of course did not take into consideration the above
threats. In its Judgment the Constitutional Court repeatedly stressed that "In its
turn the rule of law determines that the law and the rights are binding on any
institution of the state power as well as on the legislator itself. In a democratic
republic the parliament has to observe the Constitution and other laws, also those,
passed by the parliament itself."

However, side by side with the role of the "watchdog” that is first of all used for
realization of the principle of separation of power and securing of rule of law in
cases of more or less noticeable violation of the Satversme, of great importance
has also been the contribution of the Constitutional Court in ensuring an up-to-date
interpretation of a unified state fundamental law and embodiment of legal theory
characteristic to the Western sector of law.

As | have already mentioned, the renewal of validity of the old Constitution in
Latvia had many advantages, but also some shortcomings. At the time when the
Republic of Latvia Satversme was in effect only de iure, but de facto there were
occupational regimes in Latvia, the legal thought of the world and the
understanding of democracy and a law-based state had noticeably developed. On
the one hand it was necessary to amend or supplement several norms of the old
Constitution as well as to incorporate into the Satversme the Chapter on Human
Rights. On the other hand there was the necessity of creation of such an
interpretation of the Satversme, which would comply with the requirements of up-
to-date democracy. We have done much in both the above directions, even though
we have not managed to do it as quickly as we had initially hoped.

From the viewpoint of the formation of the Satversme, two main bodies of
norms may be noticed. On the one hand the norms, adopted in 1922 determine the
fundamental principles of the formation of the State and the institutional system, in
which during the last decade several amendments have been introduced. On the
other hand — fundamental human rights are determined by Chapter 8. of the
Satversme, which has been adopted quite recently — in 1998. As concerns the style
and form, all the newly introduced norms comply with the traditional and laconic
style of the Satversme. As concerns the volume of the Republic of Latvia
Satversme, if compared with the so-called up-to-date constitutions, it is very short.
It, in its turn, increases the necessity of efficient interpretation of the norms of the
Satversme.

The problems of interpretation of the Satversme, with which the Constitutional
Court met, are connected with problems, which one comes across during the
transitional period from one legal system to another one. It is not possible to
restructure the legal theory and its application in one day only. The process of
formation of legal theory, which meets the requirements of our time in Latvia has
been long and hard .



The main problem, which during the transitional period shall be solved in issues
of interpretation of legal norms, was abandonment of brainwashing and
politicization of law, which was characteristic to the Soviet law and introduction of
the teleological interpretation method. As is well-known, the Western law uses four
methods of interpretation of legal norms: 1) grammatical (linguistic) method, which
is directed to elucidation of the contents of the text of the norm from the linguistic
viewpoint; 2) the systemic method, which is directed to clarification of the notion of
the text of the norm from the mutual interconnection of the norms; 3) the historic
method, which is directed to clarification of the text of the norm from the historical
viewpoint of its passing; 4) teleological method, which helps to elucidate the text of
the norm from the viewpoint of the aim of its adoption. The first three of the above
methods were acknowledged by the Soviet legal theory; the forth — the teleological
method — was disclaimed. Denial of this method is understandable as under the
Soviet legal theory the aim of a norm, determined by the legislator had no value in
itself as it was subordinated to the leading instructions of the Communist Party.
Giving up the ruling role of the Communist Party was the first big step on the road
to such interpretation of legal norms, which comply with the requirements of a law-
based state. The next decisive and also the hardest step was putting the
teleological method into practice.

The Constitutional Court in its Judgments when interpreting the Satversme has
tried to make use of all the above methods in practice, not fearing to express the
conclusions, which initially caused different opinion among the Latvian lawyers. As
a matter of fact the Constitutional Court has been the initiator in the process of
development of theory of law in more cases than one.

For example, already in its first Judgment the Constitutional Court referred to
general legal principles. It resulted in a wide public discussion, which included both
— sharp criticism and a very positive assessment of the activity of the Constitutional
Court. Thus not only the Judgment but also the above discussion was a noticeable
contribution into the development of the legal theory. In its next Judgments the
Constitutional Court repeatedly referred to general legal principles, and no public
criticism followed it. The legal thought had accepted the above behaviour of the
Constitutional Court.

Several years later the general legal principles as the source of law were fixed in
the Administrative Procedure Law. The first part of Article 15 of this law
determines: "In an administrative process the institution and the court apply
external normative acts, international legal norms as well as general legal
principles, including the principles of the administrative process"”. At the moment
the lawyers of Latvia have no doubt that the legal principles are an important legal
source. Besides this legal source is being widely used in practice, inter alia also in
the courts of general jurisdiction.

I would like to dwell on several interpretation techniques of Constitution in a
wider sense. Taking into consideration the time of adoption of the Republic of Latvia
Satversme, as well as the almost half a century long discontinuation of its
development, the Constitutional Court has always tried not to "lose the forest
behind some trees”, in other words — not to lose the spirit of the Satversme behind
its letter. Namely, when interpreting particular norms, the Constitutional Court
takes into consideration the Satversme in aggregate as a document, which has



been elaborated by guidance of the best samples of its time. By interpreting the
Satversme in the above way the Constitutional Court has concluded that at that
time the legislator had wanted to create a progressive democratic system in Latvia.
At the present moment, when interpreting the contents of particular norms, one
has to take into consideration the development of the democratic thought in the
world scale.

For example, in one of the matters of the Constitutional Court the so-called
"percentage barrier” of the Saeima Election Law was challenged. It is interesting
that on June 9, 1922 the Republic of Latvia Constitutional Assembly adopted the
Law on the Saeima Elections. This Law did not envisage electoral percentage
threshold, which the candidates have to surmount to become the Saeima deputies.
In its turn after the renewal of the independence of Latvia the legislator in the
election laws determined the above barrier. The Constitutional Court assessed the
conformity of the above norms with the five universally recognized election
principles in the democratic states of the world. Namely, that the elections have to
be general, equal, free, secret and direct. The Constitutional Court declared that
the challenged norms comply with the above principles and with the Satversme.

In another case was challenged the norm of the Saeima Election Law, this
denied the active election right to persons, to whom arrest had been applied as the
security measure. The Saeima Election Law, passed in 1922 incorporated an
analogous norm. The Constitutional Court concluded that "To establish the aims of
the challenged legal norm, one has to analyze the restrictions of the right to vote in
Latvia since the moment of adoption of the 1922 Election Law as well as the
development of the election rights of the world and the tendencies of liberalization.
The Constitutional Court quoted the viewpoints of several deputies of the
Constitutional assembly expressed in 1922 and concluded that "already the
Constitutional Assembly, when discussing the restrictions to the election rights,
came to the conclusion that the restrictions may be changed and shall not be
incorporated into the Constitution but into the Election Law. One should note that in
the context of the world election system of that time the 1922 Election Law was a
progressive law and envisaged far less restrictions to the right to vote than several
other democratic states, e.g. women had the right to vote". In this case the
Constitutional Court declared that the challenged norm of the Saeima Election Law
was unconformable with the Satversme.

As | have already mentioned the greatest part of the Republic of Latvia
Satversme norms concerning the fundamental human rights, namely, Chapter 8 of
the Satversme, have been passed comparatively recently — in autumn of 1998.
When interpreting these norms of Satversme the most topical feature is their
interpretation in the context of European constitutional traditions.

I would like to stress whether and how approximation of the European
Convention for the Protection of Human Rights and Fundamental Freedoms at the
European Court of Human Rights shall be used when interpreting the norms of the
Republic of Latvia Satversme.

The European Convention for the Protection of Human Rights and Fundamental
Freedoms as well as its Protocols 1, 2, 4, 7 and 11 were ratified on 4 June 1997,
but Protocol No. 6 — on 27 April 1999. At that time, the Republic of Latvia
Satversme (Constitution), had not been supplemented with Chapter VIII



"Fundamental Human Rights”. Thus the fact that the fundamental rights were fixed
in the Constitution later than the European Convention for the Protection of Human
Rights and Fundamental Freedoms took effect in Latvia, is essential. As far as the
laconic style of our Constitution permitted, the legislator — when elaborating the
above norms — tried to take into consideration the letter and spirit of the
Convention.

The Constitutional Court concluded: "Article 89 of the Satversme determines
that the State recognizes and protects the fundamental rights of a person in
accordance with the Constitution, laws and international agreements binding on
Latvia. From this Article it can be seen that the aim of the legislator has not been to
oppose the norms of human rights, incorporated into the Satversme, to the
international ones. Quite to the contrary — the aim has been to achieve mutual
harmony of the norms.

In cases, when there is doubt about the contents of the norms of human rights
incorporated into the Satversme, they should be interpreted in compliance with the
practice of application of international norms of human rights. The practice of the
European Court of Human Rights, which in accordance with liabilities Latvia has
undertaken (Article 4 of the "Law on 4 November 1950 European Convention for
the Protection of Human Rights and Fundamental Freedoms and its Protocols 1, 2,
4, 7 and 11) is mandatory when interpreting the norms of the Convention shall also
be used when interpreting the relevant norms of the Satversme".

This conclusion had far-reaching consequences in the further activity of the
Constitutional Court. Participants in cases and the Court itself have made reference
to it. It is interesting to note that in the case, Judgment in which was announced on
17 January 2002, the applicant in her written explanations, submitted to the
Constitutional Court, has expressed a viewpoint that the Saeima in its written reply
has groundlessly referred to the interpretation of international norms of human
rights. To her mind the Saeima had not taken into consideration the national legal
system. The Constitutional Court analyzed the arguments of the submitter of the
claim and concluded:

"Well-grounded is the reference of the Saeima that in cases, when doubt on the
contents of the norm of the human rights, incorporated into the Satversme, arises,
it should be interpreted as near as possible to the interpretation used in the
international practice of applying the human rights. In its turn, both — the context
in which it is used, and the applicant’s viewpoint that the national legal system has
not been taken into consideration, shall be discussed from two aspects. To establish
whether Article 92 of the Satversme includes the right of always appealing against
the court decision on a civil case at a higher instance court, on the one hand the
Convention and its interpretation in the practice of the Court of Human Rights and
norms of other international human rights have to be analyzed. On the other hand,
one should ascertain whether the legislator in Article 92 of the Satversme has not
included more extensive rights than those, determined by international
documents.”

After that the Constitutional Court pointed out that human rights, incorporated
into the fundamental law, are interpreted in the same way by constitutional courts
of other states as well. The Court referred to the practice of the German Federal
Constitutional Court.



In one of the more recent matters the Constitutional Court reviewed the
conformity of several norms of the Labour Law with Article 106 of the Satversme,
which inter alia envisages prohibition of forced labour. To interpret the concept
"forced labour”, incorporated in the above Satversme Article, the Constitutional
Court made use of the practice of the European Court of Human Rights", concluding
that "As Latvia is a Member State of the Convention, Judgments of the European
Court of Human Rights are binding on it and it shall respect the conclusions,
included in the judgments on the interpretation of international legal norms".

At the same time | would like to note that the Constitutional Court, when
interpreting the Republic of Latvia Satversme does not dogmatically copy the
practice of European institutions. In every particular case the specifics of Latvia is
taken into consideration and the Satversme is interpreted as a single aggregate
body.

For example, in compliance with Article 4 of the Satversme, the Latvian
language is the official language in the Republic of Latvia. Article 16 of the State
Language Law establishes that "the language of mass media broadcasts is
determined by the "Radio and Television Law". The fifth part of Article 19 of the
Radio and Television Law includes the norm, which determined that the proportion
of a broadcaster’s foreign languages programs shall not exceed 25 per cent of the
total air time per twenty four hours. This norm was challenged at the Constitutional
Court and the submitter substantiated the claim by stating that the norm violates
several fundamental human rights, enshrined in the Satversme and European
Convention for the Protection of Human Rights and Fundamental Freedoms, like the
right to freedom of expression. One shall explain that in its turn, in accordance with
Article 5 of the "Language Law" any other language, besides the Liv language, used
within the Republic of Latvia, must be regarded as a foreign language”. And the
sense of the term "a foreign language" shall be applied also to the challenged norm.

As concerns the case there was no argument about the challenged norm
violating the right to freedom of expression, included in the Satversme, however
the Parliament held the viewpoint that such the restriction was permissible. The
Saeima in its written reply points out that the legitimate aim of the challenged
norm has been increase of influence of the Latvian language in the Latvian cultural
environment and advancement of public integration.

The Constitutional Court concluded that "One of the legitimate aims, determined

by Article 116 of the Satversme, which permits restriction to the right to
freedom of expression, is public welfare. Side by side with the aspects of material
welfare, the notion "public welfare" includes also non-material aspects, which are
necessary for functioning of the harmonious society. "Activity of the State to secure
public dominance of the Latvian language” may be considered as one of the non-
material aspects [...] Increase of the influence of the Latvian language will further
the process of public integration and secure harmonious functioning of the society,
and that is an essential precondition of public welfare.” The Constitutional Court
concluded that the text on the restriction of freedom of expression, included in the
challenged norm, has legitimate aims.

However, further in the judgment, when evaluating whether the restriction of
the fundamental right is in compliance with the principle of proportionality, the
Constitutional Court established that implementation of the challenged norm has



neither furthered more extensive use of the State language nor advanced the
process of integration. The Court concluded that the limitation to the use of
language, included in the challenged norm, cannot be regarded as socially needed
in the democratic society. At the same time the Constitutional Court when
assessing several circumstances, including the experience of our neighbouring state
Estonia deduced that there exists the possibility of reaching the advanced aim by
other means, which Ilimit the rights of a person in a lesser degree. The
Constitutional Court concluded that the language use restrictions, which are
incorporated into the challenged norm, cannot be regarded as necessary and
proportionate in the democratic society. The challenged norm was declared as
being unconformable with the Satversme and null and void.

When interpreting the Republic of Latvia Satversme in the context of European
constitutional traditions, the Constitutional Court has in many cases established
that the problems, which Latvia comes across at the present moment, have also
been solved in the Constitutional Court practice of other states. In such cases the
Constitutional Court makes use of the practice of those courts. Besides, the
Constitutional Court also makes reference to particular legal norms and
Constitutional Court Judgments of other states.

As a specific example several Constitutional Court Judgments on Article 91 of
the Satversme can be mentioned. Article 91 of the Satversme determines that all
persons within Latvia are equal before the law and the courts. Human rights are
implemented without any discrimination.

In one of its Judgments with regard to the above Satversme Article the
Constitutional Court stressed that "Similarly, general prohibitions of discrimination
have been incorporated into several Constitutions of the European states (see
Article 3 of the German Federative Republic Fundamental Law, Article 3 of the
Republic of Italy Constitution, Article 1 of the Kingdom of Netherlands Constitution,
and Article 1 of the Republic of France Constitution). Analogous to the first sentence
of Article 91 of the Satversme, the German Federative Republic Fundamental Law
(Article 3, part 1) determines that "all the people are equal before the law". The
principle of equality, incorporated into this Article is evaluated as the right, which
shall function immediately. The courts of Germany and the greatest part of special
literature acknowledge the first part of Article 3 of the Fundamental Law as the
subjective public right to equal attitude [...] This right is binding also on the
legislator. [...] Article 91 of the Satversme determines limits of the legislators’
activities in all the cases when persons, among them also officials, are in equal and
comparable conditions™

When interpreting the Republic of Latvia Satversme the Constitutional Court is
trying not only to master the experience of other European states but also to follow
the tendencies and ways of development of the legal thought, not being afraid to
act as pioneers in implementation of the tendencies. We hope that the judgments in
some of our cases might be used by constitutional courts of other countries. One of
them could be the Constitutional Court Judgment declared on 20 March 2003. The
essence of it is as follows: The challenged norm of the Higher School Law
establishes that "the elected positions of professor, associated professor, assistant
professor and administrative positions (rector, prorector, dean) in higher schools
may be held until the age of 65 years". The challenged norm of the Law "On



Scientific Activity"” establishes that administration positions and academic positions
in state scientific institutions and organizations, as well as positions in elected
collegiate scientific institutions may be occupied by persons until reaching the age
of 65 years, except cases when the respective person has received the complied
permission from the Ministry of Education and Science and the Latvian Council of
Science on extending the age limit for a certain period. The Constitutional Court
declared these norms as unconformable with Article 106 of the Republic of Latvia
Satversme and null and void as of the date of the announcement of the Judgment.

The Court established that both — the challenged norms of the Higher School
Law and the challenged norm of the Law "On Scientific Activity" denied to persons,
who have reached 65 years of age, the possibility of running for the above positions
on equal grounds and thus also equal access to labour market, guaranteed in
Article 106 of the Satversme. The Court holds, that "Article 106 of the Satversme
envisages that the main criterion for qualifying for the academic and administrative
positions, established in the challenged norms, shall be abilities and qualification
but not old age of the person. Thus the prohibition, incorporated into the challenged
norm, which sets age limit to the fundamental right enshrined in Article 106 of the
Satversme, is unconformable with the principle of proportionality. The Court
referred to Article 21 of the European Charter of the European Union Fundamental
Rights as well. According to this Article any discrimination on the basis of old age is
forbidden.

It is not possible in a short report to give an exhaustive survey on all the
essential cases in which the techniques of interpretations used by the Constitutional
Court have been significant for successful interpretation of the Constitution. | tried
just to mention the most relevant moments. | shall be glad to answer to your
questions.

L. Nunes de Almeida
Président du Tribunal Constitutionnel du Portugal

Le développement de I'idée d’Etat de droit démocratique et I’application
des principes qui en découlent par le Tribunal Constitutionnel portugais

Le Tribunal Constitutionnel portugais pendant ses vingt ans d’activité a eu
souvent recours aux principes constitutionnels. D’ailleurs c’est la Constitution elle-
méme qui considere inconstitutionnelles non seulement les normes qui violent les
dispositions de la Constitution mais aussi celles qui sont contraires aux principes y
consigneés.

Ainsi, l'inconstitutionnalité peut découler non seulement de la violation de
normes constitutionnelles comme aussi de l'infraction de principes. Certains de ces



principes se trouvent en tant que tels clairement exprimés dans la Constitution
outre le principe de l'indépendance nationale et les principes concernant les
relations internationales - respect des droits de I'homme, autodétermination, non-
ingérence, etc. -, les principes en matiére d'organisation économique et sociale et
les principes de droit électoral, on peut indiquer le principe de Il'universalité des
droits fondamentaux, le principe d'égalité oule principe de [I'impartialité de
I'administration. Mais le Tribunal Constitutionnel ne s'est pas exempté a extraire
d’autres principes de la Constitution, les déduisant de certaines normes
constitutionnelles, pour les utiliser comme parameétre de constitutionnalité.

C’est a dire : le Tribunal s’est reconnu le pouvoir d’appliquer la Constitution en
utilisant non seulement les regles gu’elle contient et les principes qu’elle énonce de
facon explicite, mais aussi ayant recours a des principes d’ordre général qu’il en
dégage par interprétation. Voila un travail d’application de la Constitution qui lui
permet une plus grande souplesse, car il ne joue plus avec des regles
constitutionnelles plus ou moins concrétisées, mais avec de grands principes
nécessairement plus flous et indéterminés ce que lui confére le rble de les
concrétiser et densifier et I'oblige a établir dans sa pratique des limites de self-
restraint, pour ne pas piétiner sur les compétences du législateur.

Dans ce contexte, dans beaucoup de cas, le Tribunal a analysé la conformité des
normes légales avec des principes constitutionnels extraits de regles de la
Constitution ou surtout de I'idée d’Etat de droit démocratique. Entre eux, le principe
de la séparation des pouvoirs, le principe de la réserve de loi, le principe de
I'antériorité de la loi, le principe de justice, le principe de congruence, le principe de
la sécurité juridique, le principe de la protection de la confiance, le principe de
proportionnalité, le principe de la précision des lois, le principe de la protection
juridictionnelle des droits et le principe de la dignité de la personne humaine.

A titre simplement exemplificatif, il est possible d'analyser, seulement a I'égard
de quelques cas, la facon dont le Tribunal a appliqué certains de ces principes.

Ainsi, le Tribunal a invoqué le principe de la congruence pour exclure que, dans
la procédure criminelle, la condamnation en matiére civile puisse permettre un plus
grand nombre de degrés d’appels que la décision condamnatoire criminelle elle
méme. Ou le principe de justice pour réaffirmer le droit d'indemnisation des
travailleurs dont le contrat de travail est fini par des raisons qui ne leur sont pas
imputables et, bien aussi, pour considérer comme travail extraordinaire celui qui
est accompli avec la connaissance de I’entrepreneur, malgré I'absence d’un ordre
explicite de celui-ci. Ou, encore, le principe de la précision des lois pour rejeter que
I'administration puisse discrétionnairement envoyer des fonctionnaires publics vers
une bourse d'excédentaires dans la base d'une norme légale ambigué, qui
n’identifiait pas les éléments objectifs de pondération du choix et qui établissait des
criteres vides et indéterminés, ce qui avait comme conséquence de renvoyer a
I'autorité administrative la fonction essentielle de remplir la prévision de la régle et
empéchait, en pratique, le contrdle juridictionnel.

Mais, dans ce domaine, et parce que le catalogue des droits fondamentaux est
tres vaste et complet dans la Constitution portugaise, le Tribunal a eu,
principalement, occasion d'appliquer le principe de sécurité juridique et, bien
ainsi, le principe de la proportionnalité, celui-ci normalement a propos de
I'appréciation de lois restrictives de droits, de libertés et de garanties.



Dans le contexte du principe de la proportionnalité, le Tribunal a eu occasion
d'affirmer que ce principe comprend trois aspects : une idée d'adéquation de la
restriction a I'objectif de sauvegarder correctement la valeur constitutionnelle, une
idée de nécessité ou d’exigibilité de la restriction pour atteindre un tel objectif et
une idée de proportionnalité stricto sensu (le colt de la restriction devra étre
proportionné au bénéfice de la protection avec elle obtenue). Et, en application de
ce principe, il a considéré inconstitutionnelle, par exemple, la norme qui établissait
I'insaisissabilité totale des pensions de la sécurité sociale, méme quand leur
quantitatif dépassait manifestement ce minimum tenu comme nécessaire pour
garantir une survie condigne, ou la norme qui prévoyait la suspension de fonctions,
sans délai maximum, pendant la procédure disciplinaire ; et de ce principe de
proportionnalité il a déduit le principe de la nécessité des peines, ce qui I'a conduit,
par exemple, a inconstitutionnaliser la punition, comme crime de désertion, de
I'abandon de navire marchand par des membres de I'équipage pécheurs ou, en
contrepartie, a accepter, dans certains cas, la non punition de [l'interruption
volontaire de Ila grossesse, car les mesures criminelles seulement sont
constitutionnellement admissibles quand elles se présentent comme nécessaires,
appropriees et proportionnées a la protection dun certain droit ou intérét
constitutionnellement protégé et dés que cette protection ne puisse pas étre
garantie d'une autre maniére.

En ce qui concerne le principe de sécurité juridique, il n’est pas consacré d'une
facon directe et textuelle quand la Constitution énonce les fondements de I'Etat de
droit démocratique. Cependant, la doctrine ainsi que la jurisprudence
constitutionnelles soulignent que le principe de sécurité juridique découle
nécessairement de I'idée d'Etat de droit et le considérent en conséquence consacré
par la Constitution.

La jurisprudence constitutionnelle a reconnu le principe de sécurité juridique en
tant que conséquence nécessaire de I'Etat de droit, en faisant référence a «la
certitude et sécurité des rapports juridiques» et a «la certitude et sécurité des
droits des citoyens et de tous les organismes publics et privés», car «la sécurité est
aussi une des valeurs servies par le droit». Cette reconnaissance serait plus tard
confirmée, de fagcon encore plus claire, quand la méme jurisprudence est venue
affirmer que I'Etat de droit démocratique «assure sans doute un minimum
de certitude en ce qui concerne les droits des personnes et les attentes
juridiquement créés et en conséquence la confiance des citoyens et de la
communauté en la protection juridique», le citoyen ayant la possibilité de prévoir
les interventions de I'Etat et de s'y préparer, en confiant «que ses actions en
conformité au droit établi soient reconnues par l'ordre juridique et ainsi se
maintiendront avec toutes leurs conséquences ayant un intérét juridique.

Cette jurisprudence a été toujours entierement suivie par le Tribunal
Constitutionnel dés le début et il I'a trés clairement précisée en disant que la
sécurité des citoyens (et leur confiance subséquent en l'ordre juridique) est une
valeur essentielle de I'Etat de droit qui tourne autour de la dignité de la personne
humaine - personne qui est l'origine et la finalité du pouvoir et des institutions et
que le principe de | 'Etat de droit démocratique contient entre autres le principe de
sécurité juridique qui d'un cé6té comprend la stabilité des décisions, qui ne peuvent
étre modifiées que dans les conditions prévues par la loi, et d'un autre coté se




traduit dans la nécessaire certitude et prévisibilité par les citoyens des effets
juridiques des actes normatifs applicables aux différents rapports de la vie en
communauteé.

La jurisprudence du Tribunal Constitutionnel en matiere de sécurité juridique est
visible en plusieurs domaines, par exemple a propos de l'exigence de précision et
de clarté des normes juridiques, ce qui a amené a la formulation du principe de
la déterminabilité des lois. Mais elle est survenue le plus souvent a propos de |
‘application du principe de protection de la confiance en cas de lois rétroactives.

La Constitution portugaise contient plusieurs regles dans lesquelles Ila
rétroactivité de certaines lois est expressément interdite. En premier lieu, la
Constitution établit le principe de non-rétroactivité des lois pénales ; en outre, il y a
un autre domaine ou la prohibition de la rétroactivité des lois est absolue selon la
Constitution - celui des lois restrictives des droits, des libertés et des garanties.

Le Tribunal Constitutionnel a toujours considéré que le principe de non-
rétroactivité des impo6ts n'était pas directement consacré dans la Loi Fondamentale
et ne découlait pas indirectement de l'interdiction de rétroactivité des lois
restrictives des droits, des libertés et des garanties ou du principe de légalité en
matiere fiscale et que le principe de protection de la confiance, inhérent a l'idée
d’'Etat de droit démocratique, n'excluait pas la possibilité de lois fiscales rétroactives
que lorsqu'on était en présence d'une rétroactivité intolérable, portant atteinte de
facon inadmissible et arbitraire aux droits et aux attentes légitimement fondés des
citoyens contribuables. Cependant la question est aujourd’hui tranchée de facon
différente, car en 1997 une révision constitutionnelle a aussi introduit la prohibition
formelle de la rétroactivité en matiere fiscale.

Hors du domaine pénal, du domaine fiscal et du domaine des lois restrictives
des droits, des libertés et des garanties, la jurisprudence constitutionnelle a
toujours affirmé que les lois rétroactives ne seront inconstitutionnelles que si elles
sont en contradiction avec des regles ou des principes constitutionnels autonomes,
dont le principe de la confiance, ce qui est le cas quand la loi porte atteinte, de
facon inadmissible, arbitraire ou trop onéreuse, a des attentes légitimes des
citoyens, car alors la loi viole ce minimum de certitude et de sécurité que les gens
doivent pouvoir attendre dans 1'ordre juridique d'un Etat de droit, duquel on exige
qu'il organise la protection de la confiance dans la prévisibilité du droit, en tant que
moyen d'orientation de vie ; ainsi seule une rétroactivité intolérable, inadmissible et
arbitraire est jugée interdite, ce qui exclut l'interdiction quand les attentes des
citoyens ne sont pas sérieusement fondées, quand elles ne sont pas suffisamment
solides ou s'averent affaiblies (par exemple, s’il s’agit d’'une matiére dont le
traitement juridique change souvent ou d’une solution trés contestée par
I'opposition qui fait savoir qu'un changement de majorité impliquera une
modification législative).

En application de cette conception du principe de protection de Ila
confiance, conception partagée par la doctrine, le Tribunal Constitutionnel a
pourtant jugé non conformes a la Constitution plusieurs lois a effets rétroactifs ou a
effets rétrospectifs, par exemple, celle qui sans motif justificatif réduisait le salaire
de certains fonctionnaires ou celle qui interdisait le cumul des mandats de maire et
de député au Parlement Européen, en ce qui concerne son applicabilité aux
mandats en cours. En effet, le Tribunal a toujours considéré que le principe de



protection de la confiance pouvait étre invoqué non seulement en cas
de rétroactivité vraie ou authentique mais aussi en cas de rétroactivité non-
authentique ou rétrospectivité, c'est-a-dire en cas d'application d'une loi dans
I'avenir a des situations de fait ou a des rapports juridiqgues actuels non encore
terminés.

Cependant le Tribunal Constitutionnel s'est toujours bien gardé de mettre en
cause la doctrine déja établie avant lui par la Commission Constitutionnelle, selon
laquelle l'intangibilité de la chose jugée, bien qu'étant un principe découlant de
celui de sécurité juridique, n'a pas une valeur absolue, car «sa protection doit se
fonder sur des intéréts d'ordre substantiel méritant la prévalence selon le sens
dominant dans l'ordre juridique». Le principe d'intangibilité de la chose jugée, en
tant qu'expression du principe de sécurité juridique, exige cependant que la loi ne
puisse porter atteinte a la chose jugée dans les cas ou, selon la Constitution, toute
rétroactivité est interdite, par le biais d'une loi individuelle; en tout état de cause,
«une loi générale, en principe, ne devra pas porter atteinte a la chose jugée, sauf
volonté contraire du législateur, évaluée en fonction d'intéréts substantiels plus
importants» et, de toute facon, «en pratique, I'application de la loi ne pourra étre
effective que par le biais d'une nouvelle décision juridictionnelle». En outre, une
atteinte a la chose jugée ne sera jamais acceptable si la nouvelle loi n’a pas comme
objectif de régler aussi les situations futures et ne veut que renverser les décisions
concernant le passeé.

On peut dire que le Tribunal Constitutionnel fait application de la notion
de sécurité juridique surtout par le biais du principe de protection de la confiance,
ne faisant pas appel a la notion de protection des droits acquis, le cas échéant
déplacant les affaires les concernant vers la protection de la confiance, celle-ci
étant « incompatible avec la privation arbitraire de droits acquis ou avec
la privation rétroactive injustifiée de droits»; ce déplacement signifie que I'atteinte
aux droits acquis n'est I'objet d'une interdiction que si elle s'avéere
étre arbitraire ou injustifiée.

D'un autre coOté, c'est a partir de la combinaison du principe de sécurité
juridique et du principe de légalité que le Tribunal est arrivé a déduire les exigences
de clarté et précision qui font | 'objet du principe de déterminabilité des lois.

Le Tribunal Constitutionnel a pour la premiére fois fait appel a ce principe de
déterminabilité des lois dans le cadre du contrble préventif de la constitutionnalité,
ou il s'est prononcé pour l'inconstitutionnalité des normes qui accordaient au
Gouvernement la possibilité de changer, par acte discrétionnaire, le statut des
fonctionnaires des bureaux ministériels pour un statut de fonctionnaires
disponibles.

Le Tribunal a alors considéré qu’en certaines matieres, dont les domaines pénal
et fiscal, ou le principe de légalité est particulierement important (nullum crimen
nulla poena sine lege; null taxation without law) - et aussi le domaine des
restrictions aux droits, aux libertés et aux garanties - I'articulation avec le principe
de sécurité juridique inhérent & un Etat de droit démocratique demande que «le
degré d'exigence de déterminabilité et de précision de la loi doit étre tel qu'il puisse
assurer aux destinataires des normes une connaissance preécise, exacte et en temps
utile des criteres légaux dont I'Administration va faire usage, amoindrissant ainsi les
risques excessifs qui résulteraient pour ces destinataires d'une norme indéterminée



quant aux conditions qui présupposent une action de I'Administration; et qu'il
puisse fournir a I'Administration des regles de conduite contenant des critéres qui,
sans éliminer sa liberté de choix, sauvegardent le noyau dur essentiel de la garantie
des droits et intéréts des particuliers constitutionnellement protégés en matiere de
deéfinition des contours de la prévision normative du précepte. Et finalement, qu'il
puisse permettre aux tribunaux un contrble objectif et effectif de la conformité des
actions concrétes de I'Administration en face du contenu de la norme légale qui en
est a la base et a l'origine».

En conséquence, bien que le législateur puisse faire appel a des concepts
indéterminés quand il établit des restrictions aux droits, libertés ou garanties, ou
lorsqu'il prévoit une action discrétionnaire de I'Administration, il doit cependant
toujours le faire par le biais d’'une loi comprenant un minimum de criteres objectifs
qui puissent étre les bornes de la liberté de choix de I' Administration, de telle facon
que les citoyens puissent se rendre compte d'un cadre légal clair et sGr quant a la
prévisibilité des options de I'Administration et en méme temps que les tribunaux
puissent avoir des éléments objectifs suffisants pour émettre un jugement sar sur
la légalité des décisions administratives.

L'exigence de clarté et de précision des lois et de l'existence de limites a
l'utilisation de concepts relativement indéterminés a été particulierement soulignée
en matiére pénale, en matiére fiscale et en matiére disciplinaire. A ce dernier
propos, on a précisé que «dans un Etat de droit les citoyens (les citoyens
fonctionnaires inclus) ne peuvent jamais rester a la merci de simples actes de
pouvoir. Ainsi, quand il s'agit de prévoir des sanctions disciplinaires expulsives (...),
les normes légales doivent avoir un minimum de déterminabilité. C'est-a-dire, elles
doivent revétir un degré de précision tel qu'il permette d'identifier le genre de
conduites capables d'entrainer I'application de ces sanctions».

En faisant application du principe de sécurité juridique a propos de la protection
de la confiance, le Tribunal Constitutionnel a eu I'occasion de souligner qu'il fallait
toujours trouver «une juste mise en balance entre la protection des attentes des
citoyens qui découle du principe de I'Etat de droit démocratique et la liberté de
constitution et de conformation du législateur, lui aussi démocratiqguement légitimé,
auquel il faut reconnaitre sans aucun doute la possibilité (sinon méme le devoir) de
tenter l'adéquation des solutions juridiques aux réalités existantes, consacrant les
plus sages et les plus raisonnables, quoi qu'elles aient comme conséquence que
soient atteints des rapports ou des situations qui jusqu'a ce moment étaient regis
d'une autre facon».

On peut trouver ici le souci de mettre en équilibre le principe de sécurité
juridique avec deux autres principes aussi importants : le principe démocratique et
le principe de justice. Quand le Iégislateur doté d'une légitimité démocratique
impose la solution juridique qu'il trouve la plus juste et quand il croit plus
convenable de la faire appliquer rétroactivement ou méme tout de suite aux
rapports en cours, bien que constitués sous I'empire d 'une autre législation, on ne
doit pas y voir obligatoirement une violation de la Constitution : il faut peser les
intéréts en cause.

D'ailleurs le Tribunal a méme fait référence au critére qu'il faut suivre lors de la
mise en balance des intéréts en présence. Il souligne que, pour arriver a
1'inconstitutionnalité, une trop onéreuse atteinte aux attentes n'est pas suffisante,



le Tribunal ayant remarqué qu'il faut encore que ce caractere onéreux soit
«excessif, inadmissible ou intolérable, parce gu'injustifiée ou arbitraire», c'est-a-
dire pas «dicté par le besoin de sauvegarder des droits ou des intéréts
constitutionnellement protégés qui doivent étre tenus pour prévalants» selon un
critere de proportionnalité ; critere qui, étant prévu pour la restriction des droits,
libertés et garanties devra étre ici aussi appliqué. Suivant ce critere, il faudra
toujours «s'assurer que l'intérét général qui présidait a la modification du régime
Iégal doit prévaloir sur l'intérét individuel sacrifié», car on ne peut jamais réaliser
«de pondération dans le cas de l'intérét public au changement de la loi en
confrontation avec les attentes sacrifiées».

Cette articulation entre l'application jurisprudentielle du principe de I'Etat de
droit et le respect du principe démocratique (majoritaire) est aussi bien visible en
ce qui concerne I'application du principe da la dignité humaine. Le Tribunal
Constitutionnel a reconnu que le principe de la dignité humaine avait comme
corollaire la garantie constitutionnelle d’un droit a une survie minime condigne ou a
un minimum de survie.

Ce droit a été reconnu par la jurisprudence constitutionnelle, par exemple, a
propos de l'actualisation des pensions pour accident du travail ou a propos de
I'insaisissabilité de certaines prestations de la sécurité sociale et du salaire
minimum |égal, quand le débiteur fautif ne disposait pas d'un revenu global
supérieur au minimum de survie ; plus récemment, le Tribunal, allant encore
beaucoup plus loin, a méme reconnu le droit & exiger de I'Etat les prestations
sociales indispensables pour assurer ce droit a un minimum de survie.

Toutefois, le Tribunal a, en méme temps, trés clairement affirmé que le principe
démocratique et les  principes du pluralisme  politique et  de I'alternance
démocratique assuraient au législateur la liberté de choix en ce qui concerne les
instruments et le quantitatif nécessaires pour garantir ce minimum indispensable au
respect de la dignité humaine.

On pourra peut-étre ajouter que dans les pays, comme le Portugal, qui ont
connu des expériences dictatoriales et se sont ainsi dramatiquement apercus que
peuvent étre les regles juridiques elles-mémes a étouffer les droits et libertés des
citoyens et & mettre en cause I'Etat démocratique de droit, le recours aux principes
constitutionnels, dont le recours aux principes découlant de I'idée d’Etat de droit
démocratique, par la jurisprudence constitutionnelle apparait comme plus
important.

Cependant on ne peut pas oublier que I'utilisation jurisprudentielle des principes
n’est légitime si ces principes sont déduits des dispositions de la Constitution elle-
méme et non affirmés comme des révélations qui découlent de valeurs acceptés a
priori par le juge. C’est a dire : si le recours aux principes constitutionnels est tout
a fait acceptable, on ne peut pas dire la méme chose en ce qui concerne le recours
a des principes généraux construits a partir d’un ordre de valeurs particulier adopté
par le juge lui-méme.

En tout état de cause, en des matiéres si délicates, ou la découverte des
principes est toujours indissociable de certaines convictions personnelles, en outre
de la nécessaire rigueur et de l'indispensable self-restraint c’est la composition
pluraliste et équilibrée des Cours Constitutionnelles qui peut assurer des solutions
pondérees.



Mazurkiewicz M.
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of Poland

The Role of the Constitutional Tribunal in Creating
the Principles of a Democratic State, Ruled by Law, in the Transition
Process

I. Constitutional judicature in Poland dates back to year 1985. It was instituted
on the grounds of the amendment to the binding Constitution of 22 July 1952 (Art.
33a) and on the grounds of the Act on the Constitutional Tribunal of 29 April 1985
(Journal of Laws No 22, item 98). The constitutional amendment already then
stipulated, that the "Constitutional Tribunal adjudicates on the conformity to the
Constitution of statutes and other normative acts of supreme and central state
bodies, and also defines the generally binding interpretation of statutes"” (art. 33a,
item 1), and also set forth, that "judgements of the Constitutional Tribunal about



the non-conformity of statutes to the Constitution, are liable to examination by the
Sejm" (art. 33a, item 2).

The appointing of the Constitutional Tribunal — not without resistance of some
political decision-makers — occurred, what should be emphasised, within the
previously binding authoritative system, however a system already undergoing
progressive erosion. The judicial review of administration decisions and staff
autonomy were already functioning since the beginning of the 80-ies, and the Office
of the Commissioner for Civil Rights Protection was to be appointed soon.

However there are no doubts, as pointed out in literature, that the appointing of
the Constitutional Tribunal did not change the face of the system, did not yet mean
a dramatic transformation of the system of state, did not set up a state of law. The
establishing of the Constitutional Tribunal did however, introduce a new quality into
the system, by way of nature limited the arbitrariness of authorities — similarly as
when administration judicature was being set up. Today, it is indisputable, that with
all political, legal and constitutional limitations the establishing of the Constitutional
Tribunal allowed for a completely new insight into law and created a chance for the
stepwise changing of the face of the system.

The first Act on the Constitutional Tribunal of 29 April 1985 still contained
objective limitations of powers in the scope of constitutional control — to normative
acts promulgated, adopted or approved the day after the Act coming into effect, i.e.
after 1 January 1986. The control of earlier statutes could only concern these,
which were introduced into the system after the day of implementing the Act on
amending the Constitution of 26 March 1982. The control could only concern these
normative acts, which were introduced not later than 5 years from the moment of
submitting the application to institute the proceedings, what concerned all legal
statutes, and also these introduced after the Act coming into effect. The Act also
assumed the obligation of submitting judgements of non-conformity of acts to the
Constitution to the Sejm and the possibility of overruling of such judgements by the
Sejm by a 2/3 majority of votes, in the presence of at least half of all members of
Sejm. These were supposed to be "safety hatches"”, but this could challenge the
sense of existence of the constitutional court.

The above cited author justly emphasises the considerable contribution of the
first term of the office of judges of the Constitutional Tribunal, who managed to set
this institution into motion, irrespective of the political pressures or legal
subordination of the CT. Also the ‘inside common sense’ of the institution itself was
effective here — it simply demanded independence from politics and other
authorities, as the function of the judge of the Constitutional Tribunal cannot be
performed otherwise than independently — without falling into contradiction with
the substance of this function or without questioning the meaning of own actions.

And so it should not be a surprise, that after the first judgement of the Polish
Constitutional Tribunal, case U 1/86, passed on 28 May 1986, in which the
regulation of the decree appealed by one of the City Councils was found non-
constitutional, the leading Polish legal journalist wrote "The judicial mechanism,
which creates a completely new situation, still unimaginable in its effects, has been
set into motion™.

Il. Already, in its initial stage of activity, within the old authoritative system,
including all thus appearing limitations, the defining of constitutional principles



being control parameters, or the removing of discrepancies between them, was
accomplished by the Tribunal by applying rules and techniques of Ilaw
interpretation, elaborated by legal science and practice, with reference made to
general standards of law obligatory in our culture and to the catalogue of rights and
freedoms generally recognised in European countries.

At the same time the Tribunal, in the process of realising its judicial function,
prepares an interpretation of provisions of the controlled normative acts, and of
provisions of the Constitution, also specifies the normative standard of
constitutional control, identifies the scope of constitutional control, and the scope of
jurisdiction of the Tribunal with regard to preventive and consequent control, and to
normative acts subject to Tribunal control.

The scope and praxiological assumptions of its actions, while defining the
normative contents of the Constitution the Tribunal presented in its judgement of 5
November 1986 (U 5/86). There it was indicated, that not only the wording of its
provisions but also their understanding (interpretation) by the doctrine and judicial
decisions is considered, and that the purpose is to define the interpreted provisions
in conformity to the axiology of the state and the legal system. When adjudicating
on the conformity of an act to the Constitution or of any other normative act to the
Constitution or the act, the Tribunal examines the contents of such an act and also
the powers and compliance with statutory procedures to promulgate the statute.

The supremacy of the statutory matter for the control of citizens’ rights is
already clearly and precisely formulated in the jurisprudence of the Constitutional
Tribunal. And similarly the attempt to define limits for the principle of equality,
principle of proportionality and principle of social justice (judgement P 2/97), is
outlined.

In the judgement of 30 November 1988 (K 1/88), when reviewing the
conformity of the challenged provisions to the principle of social justice, the
Tribunal expressed a more general opinion referring to constitutional principles
being the grounds of legal control. In the opinion of the Tribunal "when reviewing
the challenged provisions (...) all principles and standards of the Constitution
binding the legislator in the area of relations controlled by these provisions of acts,
should be considered. In this case, it was necessary to examine the conformity of
challenged provisions of the statute to the constitutional principle of social justice
(...) and the constitutional principle of equality of rights, i.e. Art. 67 para. 2 of the
Constitution™.

Since the earliest jurisprudence (judgement of 14 July 1986, K 1/86), the
Tribunal indicated to the possibility of a conflict appearing between constitutional
principles and basic rights. Many times, the Tribunal was faced with a conflict
between the law and constitutional principles. For example, when adjudicating on
(jJudgement of 30 November 1988, K.1/88) constitutional control in the case of the
retirement-pension insurance, basic rights were interpreted with reference made to
general principles of the constitution, mainly the constitutional principle of social
justice and principle of equality of rights. The provision of Art. 70 of the hitherto
binding Constitution was defined in the judgement as "laying down citizens’ rights
to social security and imposing development of rights to social security and the
expansion of other forms of social assistance"”, and when defining this right the
Tribunal, by way of "active interpretation of the Constitution” selected one of the



values: out of the two possible, different interpretations of the constitutional right
to social security (by work and by needs) selected the one, better corresponding to
the contents of the more general principle of social justice.

Constitutional jurisprudence did not only outpace its time, but in consequence
extended the scope of applying principles of correct legislation and by changing
arbitrariness of authority, influenced democratisation of that law. The introduction,
in 1989 after peaceful rejection of the totalitarian system in Poland, of the principle
of a democratic state of law being the principle structural standard, into
constitutional provisions of the previous Constitution by amending Art. 1, was
mainly possible due to the attainment of the jurisprudence of the Constitutional
Tribunal.

111. The jurisprudence of the Constitutional Tribunal had to play a special role in
the process of the great structural changes in Poland after year 1989.

The amendments, in 1989 of previously binding constitutional provisions based
on other axiological assumptions referring to principles of the political and economic
system and the adoption in Art. 1 of the Constitution, that the "Republic of Poland
is a democratic state of law bringing into effect principles of social justice"”, leaving
valid the not fully adjusted to the new reality regulation on basic rights and duties
of citizens, have given rise to a phenomenon of characteristic "constitutional
deficit". In effect, till the bringing into effect of the new Constitution in 1997, which
fully formalised constitutional standards, the Tribunal was compelled to "argue"
many detailed categories as constitutional standards, from the general principle of
a "democratic state of law bringing into effect principles of social justice” (Art. 1 of
constitutional provisions), "discovering" these categories in the general principles —
in the context with other valid or partially amended constitutional provisions. This
problem was only partially resolved by the adoption on 17 October 1992 of the
Constitutional Act on mutual relations between the legislative and executive
authority of the Republic of Poland and on local autonomy (Journal of Laws No 84,
item 426) further called the Small Constitution, limited in its regulations to the
substance defined in its title.

In effect, in this period of "constitutional interim” the Constitutional Tribunal
was forced not only to reconstruct constitutional standards directly from the binding
constitutional provisions, but also to "construct” them in the process of judicial
interpretation, utilising its own jurisprudence, the constitutional law doctrine on the
democratic state of law and rights of human beings, and international experience in
this scope.

Continuing and expanding the jurisprudence line started in 1986, the
Constitutional Tribunal adjudicating between 1989-1997 on the conformity to the
Constitution of statutes and other normative acts of supreme and central state
organs, referring to the general standard of the principle of state of law, supervised
the investigated provisions also in light of thus formulated detailed principles
derived from the term of a democratic state of law:

e principles of: protection of citizens’ trust in the state and its laws, protection
of justly vested rights, the non retroactive application of law and observance
of vacatio legis, proportionality and prohibition of excessive interference of the
legislator,



e principles of: parliamentary autonomy and separation of powers of
constitutional organs while performing their tasks,

e principles of: constitutional requirement of decent and proper procedure,
correctness of legislative technique, observing the "statutory procedure"” of
adopting statutes, definiteness of law, exclusiveness of the statute in the scope of
rights and freedom of citizens and conformity of regulations to the Constitution and
statutes,

e principles of: exclusiveness of the legislator in defining revenues and
expenditures of the state, scope of implementing amendments into the tax law
during the tax year and the constitutional work procedure on the budget act.

Constitutional examination of statutes with regard to the protection of citizens’
rights and freedoms, the Constitutional Tribunal conducted in relation to standards
defined in detailed constitutional provisions, and the general principle of "a
democratic state of law realising the principle of social justice” (Art. 1 of these
provisions).

In the Tribunal’s jurisprudence the problem of the administration of justice by
courts, the right to judgement and the right to defence, and also the problem of
constitutional protection of the reactivated in 1990 territorial autonomy in light of
the settled, in the Small Constitution, guarantees of its independence, participation
in exercising public ruling, protection of its property and income, and scope of
supervision over its actions, was widely discussed. And also here, besides other
detailed constitutional standards the Tribunal, while performing constitutional
control of provisions, made references to the principle of a democratic state of law.

The Constitutional Tribunal strengthened the democratic legal order between
1990-1996 by exercising the right to define the generally binding interpretation of
statutes. The Tribunal was awarded these powers in 1989 and by the end of 1996
adopted 79 interpretations referring to legal institutions of different areas of law.
Although this was not connected with the process of examining the
constitutionalisation of standards, the purpose of performing this function by the
Tribunal was to improve the definiteness of law, ensuring proper application of
interpreted provisions.

IV. Since the beginning (1989) of the great structural changes in Poland,
attempts— including two unsuccessful — in effect of shortening the term of office of
the Seyms, initiating them — were made to elaborate and adopt the new
Constitution of the Republic of Poland, which would reflect the accomplished
transformations, and at the same time contain legal guarantees of their
irreversibility.

As explained above, no constitutional gap existed at the time. The Sejm and the
Senate conducted a number of significant constitutional reforms. Initially, these
involved repeated amendments to the Constitution of 22 July 1952, and then the
adopting of the Small Constitution, which did however prejudge about leaving valid
numerous of provisions of thus revocated Constitution of 1952, originating from the
previous era,.

The existing complex, incoherent, legally imperfect, and in some fragments
anachronic state of regulations of constitutional rank, did however clearly impede
the effective functioning of structural institutions and insufficiently ensured
protection of freedom and rights of humans and citizens. This state was generally



acknowledged as being difficult to account for and to further maintain, what
inclined all political forces to continue works commenced in the previous years and
to aim at their final completion.

The elected in 1993 Seym and Senate considered the elaboration and adoption
of the Constitution as their main goal. At the same time they fostered the
democratism of the work procedure on the new Constitution. The amended
constitutional statute of 1992, by-laws of the National Assembly, and also the by-
laws of the Constitutional Committee created prerequisites to conduct constitutional
works in a pluralistic mode, above political and coalition divisions. The principle,
that drafts of the Constitution also submitted during the previous term of office and
the draft submitted by the citizens’ initiative, being equally valid and subject to
examination by the National Assembly, was binding.

Works of the Constitutional Committee took place with the participation of a
large group of experts and with the participation of numerous representatives of
state and autonomous institutions, social organisations and churches, and also
religious unions. The participation of representatives (Presidents) of the
Constitutional Tribunal in these works was very significant. Profound substantial
discussions, supported by numerous expertise of the attainments of achievements
of Polish constitutionalism, including jurisprudence and comments of the
Constitutional Tribunal, and in the scope of legal-comparative studies of
constitutional systems in modern countries, have lead to the adoption of a uniform
draft of the Constitution, which constituted the grounds for the second and third
reading during the National Assembly.

On 2 April 1997 The National Assembly in the third reading, after including the
proposition of the President of RP following the constitutional procedure, adopted
the Constitution of the Republic of Poland, and the Nation in the common voting
approved this Constitution on 25 May 1997.

An important stage of ordering the system of law was closed. The Constitution
formed the grounds, being the starting point for further legislative regulations and a
standard, which must consider internal law and contracted international
agreements. The citizens’ legal status in the state became stable, as the scope of
freedoms, rights and duties of the individual was precisely defined, not only by their
clear normalisation. With regard to the citizen, not least important are provisions
about direct application of the Constitution, which enable vindication of own rights
without referring to the normal statute, among others by way of a constitutional
complaint. The adopting of structural regulations contained in the Constitution also
means the determining of more precise, than so far, principles of actions and scope
of responsibility of public authorities — state and autonomous — and of the effective
mechanism of social control in this scope.

The Constitution, being the result of a political and ideological compromise is
strongly based on European standards of a democratic state of law, observing
principles of social justice, parliamentary democracy creating systemic conditions
for the functioning of market economy, with simultaneous guarantees of social
security of the citizens and the opening to the pending process of economic and
political integration in the world.

V. The coming into effect of the Constitution of the Republic of Poland on 2 April
1997, a qualitatively new situation, also for the Constitutional Tribunal. Not only in



the scope of finality of generally binding judgements of the CT (Art. 190 para. 1 of
the Constitution) and the deletion from the catalogue of its powers of the generally
binding interpretation of law or the granting — within the constitutional means of
protection of rights and freedoms — to everyone, whose constitutional freedoms and
rights have been violated the right to submit a complaint to the Constitutional
Tribunal on the conformity to the Constitution of the statute or any other normative
act, with reference to which the court or public administration authority passed a
final statement about his freedoms and rights or about his duties defined in the
Constitution (Art. 79 para. 1).

The literature recalls, that in the past the Tribunal derived numerous detailed
categories from the principles of a democratic state of law. But the Tribunal
"discovered" these categories in the period of constitutional interim (in conditions of
the structural changes 1989-1997), when old constitutional provisions and the
"constitutional deficit”, were binding. Should the coming into effect of the new "full”
Constitution constitute a turning point in the substantial understanding of the
paradigm of constitutionality? It has already been formalised. Today, the directly
proclaimed principles, regulations adopted by the constitutional legislator and the
unnamed principles, interfered from the text and context of the principle statute
adopted and accepted in the jurisprudence of the Constitutional Tribunal compose
that standard. The author asks the fundamental question: is the constitutional
standard today solely reconstructed from constitutional provisions, or can it be
reconstructed by the Constitutional Tribunal in the course of interpreting the
principle statute and whether the juridical argumentation of judges of the CT may
be a control measure of constitutional standards? Is there still space for creating
further principles? Should caution be taken here?

VI. Art. 10 of the Constitution states, that the "system of the government of the
Republic of Poland shall be based on the separation and balance between the
legislative, executive and judicial powers" (para. 1), and the "legislative power is
vested in the Seym and the Senate, the executive power is vested in the President
of the Republic of Poland and the Council of Ministers, and the judicial power shall
be vested in the courts and tribunals (para. 2).

The principle of legalism contained in Art. 7 of the Constitution imposes on
organs of authority, actions based on and within the limits of law. In compliance
with Art. 7 of the Constitution powers of public authority organs cannot be
presumed nor can they be intensively interpreted (judgement of 19 June 2002
K.11/02 and of 24 June 2002 K.14/020.

The Tribunal, frequently in its jurisprudence, explained the understanding of the
principle of separation of powers and its purpose, defined the relations between the
legislative body, executive body and the administration of justice in general, and in
the specific case, also made the prohibition to interfere into the essence of the
given power very specific. The principle of separation of powers assumes, according
to the Tribunal, a detailed mode of defining relations between the administration of
justice and the remaining powers. In relations between the legislative power and
executive power various forms of mutual interaction and co-operation are possible,
also an area, in which the competence of organs of both powers intersect or
overlap, is allowed. Relations between the administration of justice and the
remaining powers must be based on the principle of "separation” (judgement



K.6/94). A necessary element of the principle of separation of powers, is the
independence of courts and of judges (Judgement of 22 November 1995 K.19/95;
other judgements e.g. of 9 November 1993 K.11/93, of 21 November 1994 K.6/94,
of 14 March 1995 K.13/94, of 11 September 1995 P.1/95).

When judging on constitutionality of the law-making process, the Constitutional
Tribunal is always guided by the principle of presumed conformity of the statute
with the Constitution and the postulate of restraint and judicious discernment. The
presumption of constitutionality speaks in favour of all controlled statutes, whereas
the entity initiating the control must prove non-conformity to the Constitution of the
alleged standard (judgement of 7 February 2001 K.27/00 and of 25 April 2001
K.13/01).

VII. And finally two comments:

First - the progressive constitutionalisation of the whole system of law,
standardisation of the Constitution and the even stronger belief that democracy
does not mean unlimited arbitrariness in law-making, even by a democratically
authorised legislator — these are very important, almost repeatable features of
changes in young democracies. Countries in our part of Europe have made
constitutional jurisprudence an effective and important — perhaps most important —
tool to overcome the past in the functioning and making of law. Exchange of
experience in the area of constitutional jurisprudence is especially useful today.

And second — Many of us are approaching the moment of integration with the
European Union. The problem of the community law, its contact with the national
legal order (including constitutional standards) is constantly present in the way of
thinking of judges of the Constitutional Tribunal. When defining the meaning,
contents of constitutional laws and freedoms we frequently reach to the
Luxembourg jurisprudence, as we have done in the past (and still do) with regard
to ETPCz jurisprudence in Strasbourg. We are fully aware, that these issues will
appear more frequently this year and in the following years. We consider this very
important and is worth discussing also in the context of constitutional standards.

M. XeuypvaHu
Mpeacenatens KoHcTuTyunoHHoro Cyaa MNpysuu

Posnb KoHcTUTyuMoHHoro Cyaa B o6ecneyeHnn KOHCTUTYLIMOHHbIX
npUHUMNOB (POpMUPOBAHUA OPraHOB rocyflapCTBEHHOM BJ1aCTH

S pan npuBeTCTBOBaTb BaC Ha COBMECTHOM CeMuWHape, OpraHM3OBaHHOM
BeHeumaHckon komuccmen Esponenckoro Coseta M KOHCTUTYUMOHHbIM CyaoM
Poccuinckon degepaummn, 1 noxenaTtb N10A40TBOPHOMN paboThl.

TemMma, npeanoXxeHHas opraHm3aTtopamu HbIHELWWHEro  CceMumHapa AN
pacCMOTpPEHMs, BeCbMa aKTyaJlbHa W KacaeTCs BCEeX XapaKTepHbIX 0CObeHHoCTel
OCYLLUECTBNIEHNS KOHCTUTYUMOHHOINO KOHTpPONs. 34ecb peyb MAET O BaXHenwem
npegHasHa4YeHUM KOHCTUTYLMOHHOIO CcyAda KakK WHCTUTYTa 0cobon 3Ha4ynuMocCTw,
Nnpu3BaHHOro BCeMepHO cnocobcTtBoBaTb obecrnedyeHuto BepxoBeHCTBa OCHOBHOMO
3akoHa rocygapcrtea, ero crabunbHoCcTM u pa3BuTus. Bce Bo3pacTawwas posb
OpraHoB KOHCTUTYUMOHHOrO KOHTPO/SIS B Npouecce pasBuUTUSA FOCyAapCTB HOBOWM
AEMOKpaTUM o4yeBMAHA, W 3TOT npouecc, 6e3ycnoBHO, AO/MKEH OnupaTbCs Ha
CTabuUNbHOCTb KOHCTUTYUMOHHbIX HOPM. TakmM obpa3oM, AICHO, CKOMb pa3HoobpaseH



N obwnpeH cnekTp BOMPOCOB, KOTOpble OXBaTbiBAaeT npeanoXeHHas Tema. S
nomMbiTalCb BblAENUTb Cpean HUX T[NaBHble W 3a0CTpUTb Bawe BHMMaHME Ha
Hanbonee cCywecTBeHHbIX MOMeHTax B pgeatenbHoCTM KoHcTuTyumoHHoro Cypaa
py3uun.

Kak wu3BeCcTHO MHOrmM w3 Bac, KOHCTUTyumoHHbi Cya [py3um - opras,
CO34aHHbIN Ha oOcHoBaHUM KoHCTUTYyuun [py3mm, npuHaton B 1995 roay. B
COOTBETCTBUM C NOPSAAKOM ero opMMUpOBaHUSA TPY3UHCKNI OpraH KOHCTUTYLMOHHOIO
KOHTpoNns ob6pasoBaH Mpu y4yacTum BCeX BETBEW BAACTU U NpeactaBnser coboun
CyAebHbIn opraH KOHCTUTYUMOHHOMO KOHTPOJISA, HaAesieHHblW BecCbMa LWWUPOKNUMU
KoMneTeHUMaMn. HasHauyeHne u wusbpaHme cygem Ha [AOSHKHOCTM MPOM3BOAUTCS
COrNacHoO MpUHUMNY paBHOMEPHOro YKOMMAEKTOBAHWUSA, YTO ABMSEeTCa cBoeobpa3HOM
rapaHTMenm coxpaHeHust HeobXxoaAMMOro KOHCTUTYLUMOHHOro 6anaHca BeTBeW BNaCTU
Npu pacCMOTPEHUN WU pelleHUUn roCcyAapCTBEHHO-NPABOBbIX BONPOCOB. 10 MoeMmy
MHEHWUIO, KOHCTUTYLMOHHbLIN cya Nobon cTpaHbl gosmxkeH obnagaTb MakCUMasibHOWM
HE3aBMCUMOCTbID, 4TOb6bl BbiCTynaTb 6ecnpucTpacTtHbiM apbuUTpoM WMEHHO A4
obecneyeHnss CTabuibHOCTM BbICLWIErO MPaBOBOr0 akTa CTPaHbl - KOHCTUTYyUMKU. S
yxe oTMeTwn, 4To KOHCTUTYUMOHHbIn Cya [py3Mnm nonb3yeTcs WUMPOKUMU
NOSIHOMOYNSAMM, OCOBEHHO nocse U3MEHEHWW, BHECEeHHbIX B 3aKoHOo4aTesIbCTBO B
2002 roay, cornacHo KOTOpbiM 6bln pacwupeH Kpyr cybbKTOB, MMelWwmx npaBo
obpalaTtbCsa B KOHCTUTYUMOHHBLIN CyA, CTanu 6onee rmbKMMM CPOKM pacCMOTPEHUS
aen, 6o BBeAEHbl BaXHble 3/1eMeHTbl (QOpMasbHOro KOHTposA.KoHTponb 3a
KOHCTUTYUMOHHOCTBIO  HOPMaTUBHbIX aKTOB, MeXAYHapoAHbIX AOroBOpPOB U
cornaweHun [Ipysmu, pacMOTpeHuMe CnopoB MO NOoBOAY KOHCTUTYLMOHHOCTU
pasrpaHUYeHnss KoMneTeHUMn Mexay rocyAapCTBEHHbIMWM OpraHaMu, MMMUYMeEHTa
BbICLUMX rOCYAapCTBEHHbIX AO/MKHOCTHbIX WL, Ha3HayYeHus W npoBeaeHUs
pedepeHayMa n BbIbOpoB, CO34aHNA U AeATENbHOCTU NOUTUYECKMX NapTUM - 3TO Te
BaXXHENLLIME TMOJIHOMOYMSA, OCyLecTBNSAs KoTopble KOHCTUTYUMOHHbLIM Cya py3un
obecneumnBaeT cTabmnbHOCTb KOHCTUTYLMU CTPaHbI.

Kpyr cybbekTtoB, obnapatowmnx npaBoM obpaweHns B KOHCTUTYUMOHHbIN Cypg
py3un, BecbMa wupok: [lNpe3maeHTt [py3uun, lNMapnameHT [py3un, [paBuUTenbCTBO
py3un, BbICWIME MpeacTaBuTeNibHbIE OpraHbl aBTOHOMHbIX pecnybnuk. HapoaHbin
3awmnTHUK, obwme cyabl, pusmyeckme n ropuamyeckme nmua. Ha npoTsXXeHun nouTm
BOCbMW NneT cBoero cyuwecrtsoBaHUs KOHCTUTYUMOHHbIM Cyaom [py3un 6biaun
BblHECEHbI peLleHns, KacaBlnecs COOTBETCTBMSA KOHCTUTYUUU 60MbLUMHCTBA HOPM,
rapaHTupyrowmx cobnogeHme npas 4venoseka. A 80 NpouUeHTOB MCKOB MPUXOAUTCS
Ha nHaMBUAYaNbHbIX NUL,. Bbl, BEPOSATHO, COrnacuTecb CO MHOM, €C/IN S CKaxy, 4To
B CTpaHax TaK Ha3blBAeMOMW HOBOM JAeMOoKpaTum, B TOM u4ucne WM B CTpaHax
BocTtouHo EBpoOMbl, KOHCTUTYUMOHHbIN MNpouecCc MnpoTekaeT C onpeaeneHHbIMU
KonebaHnsamMu. 9 mmew B BMAY HEOAHOKPATHblIE MU3MEHEHUS, KOTOpble BHOCATCS B
caMm OCHOBHOM 3aKOH, YTO XapaKTepHO AN rocyAapcTs, Aenalwmx nepsble warn Ha
nytTM nemokpatum. Ha 3ToM ¢doHe MHe npeacrtaBnseTcd oCobeHHO BaXHOM posb
KOHCTUTYUMOHHbIX CyAOB WMEHHO B Jefne 3awuTbl KOHCTUTYUMOHHbIX npasB. A
npexae BCero nogpasyMeBar MO43TUM rpaXxAaHCKMe W NonauTuyeckume npasa
yenoseka.

Ob6uwensBecTHO, yTo B AEeMOKpaTN4eCKoM obuwecTtBe MCTOYHUKOM
rocyfapCTBeHHOW BNacTu SABASETCA Hapo4, KOTOpblM NyTeM CrpaBeasiMBbiX W
Bceobwmx BbIGOpPOB (OpMUpPYET BMacTb B CTpaHe Ha OCHOBAHWM YCTAHOBNEHHbIX



KOHCTUTYUMEN HOPM W MNpPUHUMMNOB. B 3TOM CMbICne nepBenlee KOHCTUTYLMOHHOE
npaBo - UMEHHO U3bupaTenbHoe NpaBo, 3awmuTta KoToporo obecneumsaeT ceoboaHoE
BOoNensbsBNeHMe Hapoga. Ha Haw B3rnsan, obecnedyeHue 3TOro npasa - OA4HO M3
rnaBHblX HasHavyeHUn KoHCTUTyumoHHoro Cyaa, MNOCKOJSIbKY MMEHHO B YC/I0BUAX
CBO6OAHOrO BONEU3bABEHUS MOXeET bbiTb n3bpaHa gemMokpaTuyeckas BfacTb, 4TO,
B CBOK ou4epedb, SIBAAETCA rapaHTUEn [EeNCTBEHHOCTUM W CTabuibHOCTUM caMoWn
KOHCTUTYUMM KaK BEPXOBHOrO MNpaBoBOro akrta. KOHCTUTyumoHHbiM Cya [py3umn
obnagaeTr WWMPOKMMU, HO BCE Xe HeAOCTAaTOYHbIMW MOSIHOMOYMAMKU B paspelleHunun
CNOpPOB, KacCalWMXCA YCTaHOBNEHUS KOHCTUTYUMOHHOCTM Bbi6bopoB. KoMneteHuus
YCTAHOBJ/IEHNS KOHCTUTYUMOHHOCTU Ha3HayeHus 1 nposeaeHus BblI6OpOB nogeneHa
mMexay KOHCTUTYUMOHHbIM W BepxOBHbIM Cydamu, XOTS MUCKIIOUYUTENbHOE MpaBo
NnpuU3HaHuUsa  pe3ynbTaToB  BblIOOpPOB  HEAEUCTBUTENbHbIMM -  MpeporaTuea
KoHcTuTyunoHHoro Cypa.llo HaweMy MHEeHMUI0, FPY3UMHCKOe 3aKOoHOAATeNbCTBO B
3TOM CMbIC/ie BCe eule TpebyeT cOBepLIeHCTBOBaHMSA, Hag 4YeM Mbl HernpeMeHHO
6byaem paboTtaTb C HawuMm Konneramm no BeHeumaHckon komumccum. Cendyac
NOSICHIO, YTO s NOA4 3TUM NoApa3yMeBalo.

MHe AyMaeTCsl, HY>XHO MaKCMMasbHO pa3rpaHWynTb MOJSIHOMOYUSA, KOTOPbIMKU B
py3un obnapatoT KOHCTUTYUMOHHbIN M oblwme cyabl Npu paspelleHnun Cropos Mo
nosoAy Bbi6opoB. [leTanbHOe onpeaeneHue aTux GyHKUMI NO3BONUT M3bexaTb Kak
AybnnpoBaHMsa KOMMNETEeHUMW, TakK U KOMAU3MA HOPM, 4YTO Hepeako CTaHOBUTCSA
NPUYMNHOMN CoBepLUeHuns HernpaBoOMepHbIX OENCTBUMN. KoHKpeTHO xe
KOHCTUTYUMOHHbIN Cya ponkeH 6blTb €AMHCTBEHHbIM UM BEPXOBHbIM apbuTpom B
cnyyae, Korga Aeno KacaeTcsd KOHCTUTYLMOHHOCTM Ha3HadeHus BbI6OpoOB W, 4TO
camoe [r/laBHOe, paspelleHns msbupaTesibHbIX CrMOpOB MO 3aBepleHun BbI6OpPOB.
YcTaHOBNEHME 3aKOHHOCTU U3bupaTenbHOro npouecca, pakTtnyecknx ob6CToaTeNnbCTB
HapyweHusa  u3bumpaTenbHOro 3aKoHOAAaTeNbCTBa, €CTeCTBEHHO, BXOAUT B
KoMneTeHuMto obwunx cyaos. A nocne Toro Kak nsbupatenbHbIi NpoUecc 3aBepLleH,
peliatoliee CNoBO B LeNAxX OCYLWeCTBNEHUS KOHCTUTYUMOHHbBIX NPUHUMIMOB AO/HKHO
ocTaBaTbCs 3a KOHCTUTYUMOHHBIM CyaoM. o rpy3nMHCKOMY 3aKOHOAATeNbCTBY - 3TO
TakK, OAHAKO 34eCb He XBaTaeT HOPMbl, B MMNEpPaTUBHOM MopsaKe 3akpennstowen
npaBo nocsegHero cnoea WMMeHHO 3a KoHCTUTyuuoHHbIM CyaoM, KoTopoe 6yaet
3aK04aTbCa He TONbKO B 06bSABMEHUN pe3ynbTaToB BblIOOPOB, KaK 3TO MMeeT MecCTo
B HEKOTOpbIX CTpaHax, HO W peanbHOro YCTAaHOBJIEHWUS 3TUX pe3yNbTaToB NyTeM
KOHTPONS 3a JAeATeNlbHOCTb u3bupatenbHoM agMUHUCTpauMu. 34ecb Hac He
AO/HKHO CMyLWaTb CNOBO "KOHTpPO/sb", Tak KakKk pedyb - He 0 KakoM-inbo Tune
HaA30pHbIX OTHOWEHMW, a o ToW ponu, KoTopyt KOHCTUTYunmoHHoMmy Cyay
NpeacTOUT CbirpaTb B OCYWECTB/IEHUM MNpaBoCyaAMs MpuU paspelleHnn CrnopoB O
BblbOpax no 3aBepuweHun usbupartenbHoOro npouecca. B kauvectse npumepa, ecnum
yuunTbiBaTb, 4YTo OpraHnyeckun 3akoH py3um "O KoHcTuTyumoHHoMm Cype py3summn"
npeaycMaTpmBaeT KpamHe CXaTble CPOKW pacCMOTPEeHUst CropoB O Bblbopax, cTaHeT
ACHO, 4TOo KOHCTUTYUMOHHbIM Cya nNpu  YCTaHOBAEHUWM WCTUHbI OKaXeTcs B
cBoeobpa3HOM uUenTHOTe. KpomMe TOro, BONMpoC BPEMEHW M CPOKOB PacCMOTpeHUs B
KOHEYHOM CYeTe HOCUT MpoueaypHbIM, XOTS U He MeHee CYLLeCTBEHHbIM XapakTep.
fopa3no BaXxHee yCUnmTb posib cyaebHOM BNacTu B OCYLWECTBAEHUN U3bUpaTenbHOro
npouecca. B oCHOBHOM 3T0 6yaeT nNposiBAATbCA B yy4acTUM cyda B (pOpPMUPOBAHUMU
n3bmnpatenbHom agMuHucTpaumm. OcCHOBHYKO npobnemy B xoae Bbi6OpOB,
NPOBOAMMBIX Ha MpoOTsSXeHuMn nocnegHmx 10 neTt, npeacrasnsn  BONPOC



dopMmpoBaHms UMEHHO U3bupaTenbHOM aAMUHUCTpaunn. SDTa npobnemMa He
pa3pelleHa no cen aeHb. CnpaBeanvMBoCTb BblI6OpOB [0/KHbLI obecneymBaTb ABa
cybbekTa:usbumpartenoHole KoMuccmn u  KOHCTUTYUMOHHLIM Cya, KakK KOHe4yHas
MHCTaHUMS.

Ha  cerogHAawWwHWn  geHb  n3bupaTesibHble  KOMUCCUM  YKOMMIEKTOBAHbI
npeacTaBuTensMM NapTui, NpUHUMaKOLWKUX yyactme B Bblibopax. o HaweMyMHeHuto,
3Ta NMpakTUKa HeornpasAaHHa, TaK KakK BO-MEpPBbIX, CMeKTp NOJNTUYECKMX NapTUA B
CTpaHax MoONAoAOM  AeMOKpaTuM, Kak npaBwuno, dopMmmpyeTca He  Ha
MMUPOBO33pEHYECKO OCHOBE, Yy 3TUX MaApPTUM HET COouManbHOM OMNOpPbl, MOCKO/bKY
paccnoeHue obuwectBa B CUIY U3BECTHbIX 3KOHOMUYECKMX MpPOLEecCoB MNOoKa He
3aBeplweHo. Ha 3To yKasblBaeT 4pe3MepHoe KOJIMYEeCTBO MNapTUM WM HenoHsATHas
Pa3HOPOAHOCTb MAPTUMHOIO CrekTpa. B Takmx ycnoBmax NOAUTUYECKME NapTUM He
TONbKO He CcOoAeNCTBYIOT (DOPMUPOBAHUIO MNOAMUTUYECKOW BOAM u3bupaTtenenm, 4To
SBNSETCA WX [NaBHOM 3adaden, a HaobopoT, BbI3bIBAOT pacTepPsiIHHOCTb Ccpeau
rpaxkaaH, pe3y/abTaTOM 4Yero SBAAKTCA OTYYXAEHHOCTb M HeaoBepue Hapoaa no
OTHOLUEHMIO K HUM.,

Bo-BTOpbIX, npeacTaBuTenuM  MnoOAUTUYECKMX napTuin B u3bupaTtenbHbIX
KOMUCCUSAX, KaK MOKa3blBae€T MPaKTUKa, PYKOBOACTBYIOTCA TOJSIbKO MNApPTUMHbIMU
WHTEpecamMun 1, COOTBETCTBEHHO, peleHns nsburpartenbHbIX KOMUCCUN YacTO JIMLLEHbI
BCAKOW NpaBoBOM OOGOCHOBAHHOCTWU. [103TOMY u3bupaTenbHble KOMUCCUU AO0XKHbI
6bITb  3awumuweHbl OT MapTUMHOINO BAUSHUSA U COCTOATb M3 CAyXawmx -
npodeccMoHanoB, a He MEHSATbCS CO CMEHOM MNepCcOHaNbHOr0 cocTaBa OpraHoB
rocyaapCcTBeHHOM BAacTu.

3akoHogatenbCctBo O KoHcTuTyumoHHoM Cyae [py3uun, Kak yxe O0TMeyanocb
Bbllle, MpeAycMaTpuMBaeT KpanHe CXKaTble CPOKW ANS pacCMOTpeHus Bornpoca o6
YCTAHOB/IEHNUMN KOHCTUTYUMOHHOCTU Bbi6OpoB. B 4acTtHocTM, OpraHun4yeckumii 3aKOH
py3un "O KoHcTuUTyumoHHoM Cyae [lpy3umun" ycTtaHaBnmeBaeT 17-AHEBHbIM CPOK
pPacCMOTPEHMST WUCKA, CBSA3@HHOr0 C KOHCTUTYUMOHHOCTbO Bbi6opoB [pe3ngeHTa
Fpy3uun. 210 06yCNoBAMBAETCSA TEM, YTO A0 NPUHATUS NPE3NLEHTOM MPUCATM BONPOC
NEerMTUMHOCTM n3bpaHusa npesnaeHTa AO/KeH 6biTb yXe pelleH, 4Tobbl nsbexarb,
MSrKO FOBOPS, HEKOTOpPOW HEeN0BKOCTM MOCiae ero uHayrypauum. B OTHOwWweHuu
BblbopoB lMapnameHTa Mpy3nn - HECKONbKO MHOW MOAXOA: B 0COObIX Ciyyasx Cpok
pPacCMOTPEHMUS MUCKa O KOHCTUTYUMOHHOCTM BblbopoB [lapnamenta [py3unu
npoanesaet (He 6onee, yem Ha 30 gHen) lMpeacepatens KoHcTUTyunoHHoro Cyaa.
BnpoueM, 3ToT 30-AHEBHbIN CPOK, BO3MOXHO, M He HYyXeH, KaK SsBCTByeT Wu3
npuMmepa KoHctutyumoHHoro Coseta ®paHuun, rae oH Boobuwe otcyTcreyeT. OaHaKo
cnepgyet OTMEeTUTb, 4TO BO ®paHummn nsbmupartesnbHasi CUCTEMA HECKOIbKO OT/IMYaeTCs
oT m3bupaTtenbHOM cuctembl Fpy3mun. B CBA3M C AaHHbIM KOHKPETHbIM BOMPOCOM
AobaBno NuMWb TO, YTO UCXOAS M3 OCHOBHOMO MHCTUTYUMOHANbHOIMO Ha3HadeHus
KoHcTuTyunoHHoro Cyaa B o6LleM 1, C TOYKM 3pEHUSA UMEIOLWEroCs OnbiTa, B Lensx
obecneyeHnss CTabuUnbHOCTM TeX Xe KOHCTUTYLMOHHbIX MPUHUMMNOB, >XenaTesibHO
66110 6bl BO3NOXWUTb Ha KOHCTUTYUMOHHbIM Cya [py3vu AOMONHUTENbHYH, HO
BeCbMa OTBETCTBEHHYI QYyHKUMIO HabnwaeHuns 3a Bblibopamum M unsbmpaTtenbHbIM
npoueccoM, noAobHO TOMYy, KakK 3TO NpeayCMaTpuBaeTCs 3aKoHOAATESIbCTBOM
®paHuMn, 4YTO Hapsay C obbsABneHMeEM pe3ynbTaToB BbI6GOPOB noapasymeBaeT
noaTBepXAeHne  OpraHoMm KOHCTUTYUMOHHOIoO  MpaBoCyaAuss  I€rUMTUMHOCTM,
KOHCTUTYUMOHHOCTU BHOBb M36paHHOM Bnactn. KOHCTUTYUMOHHbIN Cya vnun gpyroe



yypexaeHune C SKBUBANEHTHOM topucamKunen - WHCTUTYT, HanMeHee
NONNTU3NPOBAHHBLIN. Kakon xe opraH, Kak He KOHCTUTYUMOHHbIN Cya, MOXeT 6biTb
Hanbonee AENCTBEHHOM KOHEYHOW MWHCTaHUMEN Mpu YCTaHOBNEHUU pe3y/bTaToB
BblbopoB? CrnpaBennueasi U rnepumogmyeckas CMeHa BfacTu BeAb SABNSAETCA OAHUM M3
BaXXHenwmnx aTtpubytoB AeMokpaTumyeckoro obuiectBa, MoyeMmMy Xe Toraa
KOHCTUTYUNOHHBbIN CyZ HE MOXET OCYLLEeCTBAATb MakKCUManbHbIN KOHTPOJIb 3@ XO40M
3TOro npouecca? Ha Haw B3144, 3TO ewe pa3 YykKasblBaeT Ha pofb
KoHcTuTyunoHHoro Cyaa B gene ynpoyeHmst KOHCTUTYLMOHHOMN CTabuniibHOCTH.

PasyMeeTcsl, cCylleCTByeT MHOXEeCTBO BaXXHbIX BOMPOCOB, HENOCPeACTBEHHO
CBSI3@aHHbIX C TEMOM CerodHslWHero ceMmHapa. TeM He MeHee, Mbl CUYMTaeM
HeobXoAMMbIM 3a0CTPUTb BHMMaHME MMEHHO Ha TeX, KOTopble Ha AaHHOM 3Tane
Hanbonee akTyanbHbl Ana KoHcTuTyumoHHoro Cyaa py3mn, n He owmnbycb, ecnu
CKaxxy, YTO U ANS KOHCTUTYLMOHHbIX Cy[0B B 0b6LueM.

rNA. Bacunesunuy
lNpeaceanarenb KoHctutyymnoHHoro Cyaa Pecriybsinkn benapyce

KOHCTUTYLUMOHHBbIE (haKTOPbl AEMOKPATUYECKOrO pa3BuUTus
6enopycckoro rocygapcrsa

[Necatb net Hazag — 15 mapta 1994 ropga 6bina npuHata natas KoHCTUTyuums
Benapycun, a no cywecrtsy nepsasd KOHCTUTYyLMS HOBOro, CyBEpPeHHOro rocyaapcraea
— Pecnybnukun Benapycob.

Pabota Hag TekcToM KOHCTUTYUMKM npoaoskanack NOYTU YeTbipe roga. 370 6bi10
BpPEMS TBOPYECKOr0 Hay4YyHOro NomMcka onTMMasibHOro peleHus npaBoBon npobnemol
— co3gaHue HoBoro OCHOBHOro 3aKOHa, OpPMEeHTUPOBAHHOINO Ha 4enoBeka, ero
OOCTOMHCTBO, NpaBa W cBoboabl. VMIMEHHO BO MMS MaKCUMMasnbHO 3(EHEKTUBHOIo
pelweHnsa 3TUX 3ajay W npegycMaTpuBasacb HOBAs CUCTEMA rocyaapCTBEHHOW
BNnacTu, onpenenssincbe MNpUHUMMbI B3aMMOOTHOWEHWA rocyaapcrtea M obuecTtsa,
rocyaapcTsa v rpaxaaHuHa.

Ha npoTsxeHun Bcero nepuopa paboTbl Hag TekKCToM KOHCTUTYyuum 6onbluoe
BHMMaHWe yaensnocb BonpocaMm O ¢GopMe npaBAeHunss — npe3naeHTCcKass Wan
napnamMeHTckasa pecnybnuka; Kak AO/KHbl paboTaTe 4neHbl [apnaMeHta — Ha
npodeccrnoHasbHON OCHOBe NMBO OHM MOryT coBMewaTb AenyTaTckme 0653aHHOCTU
C WHOW  [esATeNbHOCTLI; 4YTO cobonm npeancraBnsieT CuUcTeMa  MECTHOro



caMmMoyrnpaBfieHuns, MnosHOMO4YMA MecTHbix CoOBeTOB JernyTaToB W  MCMNOJSIKOMOB;
AO/MKHO i 6bITb rapaHTUMpoBaHO 6ecnnaTHoe MeguuuMHCKoe obcnyXuBaHue u
nonydyeHune b6ecnnaTtHoro obpasoBaHWS B roCyAapCTBEHHbIX yuypexaeHusx. bonee
onpeneneHHo BepxoBHbIn CoBeT 12 co3blBa BbiCKasasncd Mo 3TMM BornpocaMm 5
deBpansa 1993 r., NpMHAB COOTBETCTBYHOLWEE MNOCTaHOBNEHUE. VIMEHHO BOKpPYr 3TUX
BOMPOCOB MPOoAO/IXaNNCb Cnopbl U nocne NpuHATnS KoHctutyumm 15 mapta 1994 r.

MokasaTenbHO, 4YTO A0 nocneaHero AHs, T.e. Ao 15 maprta 1994 r., genyTtaThl,
0CobeHHO CTapwero rMoKOoNeHus, OTCcTamBanu rMpaBo MOJIOAEXWM Ha nony4vyeHue
6ecnnaTHoro obpasoBaHus,
CT. 49 KOHCTUTYUNM nonyumna HeobxoamMmoe 4YMcno ronocoB nuwb 15 mapta 1994 r.

Cnepyet oTAaTh AO/MKHOE YjleHaM KOHCTUTYLMOHHOW KOMUcCcuMKU (B Hee Bowo 74
yen., genyTtaTbl U cneunanncTtbl B obnactn npaea), paboyen rpynne no noarotoBke
npoekta KoHcTuTyummn, MNapnaMeHTy B UENOM, KOTOpble MOArOTOBUAMN U MPUHSAIN
XOTS M He wuaeanbHbIi, HO B LUENOM [OCTaTOYHO COBEpLEHHbIN AOKYMEHT —
OcHoBHOM 3akoH HoBOM Benapycw.

Mpy noAroToBKe TeKCTa Y4YUTbIBaNCs Kak 3apybexHbin, Tak U COBCTBEHHbIN
ncTopnyeckmnii onblT. benapycb MMmeeT CBOK MHOMOBEKOBYH WCTOPUIO pas3BuUTUSA, B
TOM Yncne n npasa, KOTOpas He CBOAUTCH TONIbKO K CTaTyTaM Bennkoro kHsecTBa
NNTOBCKOro. W3 COBETCKMX KOHCTUTYUMK, KOTOpble, HaAo Mpu3HaTb, HOCWUIN
KNacCoBbIW, SIBHO MAEO0/0rM3MPOBaHHbIM XapakTep, 6bin B3ATbl MAEN COLMANBHOIO
rocygapcrea, 3akpenieHumss B  HOBOM KOHCTUTYUMM BaXXHeUWUX COouManbHbIX,
3KOHOMUYECKUX N KYNbTYpPHbIX Npas n csoboa. Beab MHOrMe KOHCTUTYLUMM 3anagHbIX
CTpaH J/MWwWb B pe3ynbTaTe  OCTPbIX  KOHMAWKTOB  6bliM  AOMOSHEHbI
COOTBETCTBYOLLMMM NpaBaMu.

OcCHOBHOM 3aKoH sBNsieTca cucTteMoobpasylowmM akKToM, onpeaensiowmm
OpraHm3aumio M B3auMMOAENCTBME BNAaCTHbIX CTPYKTYp, B UeNOM rocyaapcrea, a
TakXe cuctemy npasa. BaxxHo, 4yTob6bl KOHCTUTYLUMSA g9BNsinachk BbICLUMM NPOSIB/IEHUEM
He TO/bKO MO3WTUBHOIO MpaBa, HO MNpaBa eCTeCTBEHHOro, coaep)kasa B CBOEM
TekCcTe Hambonee LeHHbIe NPUHUKMMNbLI eCTeCTBEHHOro rnpasa.

Oblwenpu3HaHHbIM  cuymTaeTca  dakT, 4YTto KOHCTUTYyuMs cocTasnsieT a4po
NpaBoOBOM CUCTEMbI, OHa aABnAseTca 6a30M ANs pa3BUTUS BCEro 3aKOHOAATesNbCTBA.
He cnyyarHO BTOpPbIM COMYTCTBYHOWMM HaszBaHneMm KoHCTUTyuuun 6bi10 — OCHOBHOWM
3akoH. Cenyac 3TO Ha3BaHMeE COAEePXUTCA NULb B npeambyne KoOHCTUTYLUUN.

KoHCcTUTYyumnsa, kak oTMedan @. Jlaccanb, sIBNSeTCS OTpPaXeHMeM pacCTaHOBKM
nonuMTuyecknx cun B obwectBe. SBNAsSCb MO CBOEN NPUPOAE MHTErpupytowmm
aKTOM, OHa BMeCTe C TEM MOXEeT B CWJly CBOEero HpuanYecKoro HecoBepLIeHCTBa
co3aaBaTb KOHMMKTHYHO cuTyaumio B obuwectBe. To eCTb KOHCTUTYUMIO MOXHO
paccMaTpumBaTb KakK @akTop CTabunbHOCTWM, a Korga oOHa He MpUHUMaeTCs
obwecTBOM, He coBnagaeT C peanusMu, TO eCTb Yyrposa npeBpalleHnuss ee B
aectabunmsnpyrowmin dakTop.

KOHCTUTYumns — ctabunumsnpyrowmnn daktop, NermTMMHOCTb KOTOPOro onpeaeneHa
AOMyCKaeMbiMM €0 paMKaMu. BHYTpM mMX BO3MOXHO MHOroobpasmne AOencTBui.
nasHon dyHKkumen KoHCTUTYUnoHHOro Cyaa SBNSeTCss COXPaHSaATb 3TU paMKMu.

OTnnunTEenbHbIMKN NMpu3Hakamm Hosoro OcCHOBHOro 3akoHa benapycu asBnsatoTCa:
1) nonnTnyecknn nnawopanusM; 2) 3akKpenseHne B KayecTtBe 3KOHOMUYECKOM OCHOBbI
MHoroo6bpasue ¢opMm cobCTBEeHHOCTM; 3) YyCTaHOBIEHME paBeHCTBa rocyaapcrBa WU
rpakaaHuHa, Hasmuyme y HMX B3auMHbIX 0653aTenbCTB; 4) 3aKkpensieHne B KayecTBe



BEKTOpa ANS pasBUTUS TeKylero 3akoHoaaTesbCTBa obecneyeHuns npuopuTeTa
obwenpusHaHHbIX MNPUHUMIMIOB MeXAyHapoaHOro npaea; 5) pasgeneHuve w
B3auMoAencTBMe Biacten; 6) nNpsaMon xapakTtep AencTtBust HOpM KoHcTutyuumn; 7)
3 PpeKkTnBHAsA cMcTeMa BOCCTAHOB/IEHNS HApPYLLEeHHbIX Npas 1 ceoboa.

B HoBOM KOHCTUTYUMM HAWIM OTpPaxXeHne He TONbKO NOoAUTUYECKne wn
COUMANIbHO-2KOHOMMYECKMEe  MepeMeHbl, HO W npeaycMoTpeHa nporpamma
COBEpPLUEHCTBOBAHUSA AeMOKpaTUK, rapaHTumM npas n ceoboa.

C npuHATMEM HOBOWM KOHCTUTYUMM rnaBHOW 3apaden aBnsercs popMupoBaHue
KOHCTUTYUMOHHOM MpaKTuKn, oTBevawowen 6bykse wn aAyxy OCHOBHOro 3aKoHa,
obecneyeHne HenoCpeaCTBEHHOro Aencremsa KOHCTUTYyuuMu, ee eamHoobpasHoro
npuMmeHeHus. HeobxoamMo caenaTb BCe, 4TOObl topuanmyeckas W dakTuyeckas
KoHCTUTYyunm cosnaganmu.

Bolaatowmca asctpuimckmm opuct . Kenb3eH cnpaBeanmeo oTMedasn, YTo BaXKHO
He Tonbko obecneynTb AeNCTBUTENbHOCTb MPaBOBOM HOPMbl, HO W ee
AEeNCcTBeHHoCTb. [lo  cywecTtBy, WMenoCcb B BMAY COOTHOLUEHWe  Mexay
AOJKEHCTBOBAHMEM MPaBOBOM HOPMbl N bbITUEM (peanbHOCTb). KOHCTUTYLMOHHAas
HOpMa JAeWCTBEeHHa, eC/in CO3[4aHHble B COOTBETCTBMM C Hel HOopMbl B obwem u
uenoMm npuMmeHsTca n cobngatotcsa. . Kenb3eH nucan, 4to 3akOHbl, M34aHHble
npu crapon KOHCTUTYUMM U He BOCMPUHATbIE HOBbIM nopsakoM, 6onblie He
CUNTAIOTCA AENCTBUTENbHLIMU, @ OpraHbl, YNOJIHOMOYEHHble cTapon KoHCTuTyumen,
HE CYMTAKTCS KOMMNETEHTHbIMU.

Caoenano nu Hawe rocyfapcTteo M o6WwecTBo BCe An14 Toro, Ytobbl Kaxabl U3 Hac
obnagan HeobxoAMMbIM CrnekKTpoM npaB M cBo6OA M  WUCNOAHAN TONbKO Te
0683aHHOCTN, KOTOpble 6e3ycnoBHO HeobxoauMbl B AeMOKpaTuyeckom obuiecTtse?
CpaBHuUTeNbHbIN aHann3 Tekcta KoHcTutyuum Pecnybnukn benapycb n BaXHEMLWMX
MeXAyHapoAHO-NpPaBOBbIX AOKYMEHTOB ybexaatT B 3TOM cTpeMmnieHmn. OgHako, Kak
y>Xe O0TMe4yasiocb, NMocne NpoBO3riaweHns Kakon-nmbo naen (3akpensieHns HOpMbl)
npeacTouT camoe TpyAHOe — peanm3oBaTb €e Ha NpakTuke.

Ponb npaBa, W“ 0COBEHHO KOHCTUTYLUMOHHOIO, KakK MoJAUTUKO-NMPaBOBOWM
KaTeropum B COBpPEMEHHbIM nepuoa, O0cobeHHO B CBSA3M C  TpaHcdhopMmaumen
NOSIMTUYECKON CUCTEMbI, MNEpPexoaoM K PbIHOYHbIM OTHOLWEHUSAM, BO3pacTaeTt
ype3Bbl4anMHO. DTO 06ycnoBieHo HeobxoAMMOCTbo (OPMMPOBaAHUA YesioBeKa Kak
CcyliecTsa no CBOEW npupoae nNpaBoBOro, CNOCO6HOro K NOAUTUYECKUM U NPaBOBbLIM
¢dopmMamM opraHmsaumm coumanbHOM XU3HM B HOBbIX SKOHOMUYECKUX yCnoBusaX. [a u
B LESIOM, YTO KacCaeTcsa KOHCTUTYUMOHHOro npasa, TO OHO AaBHO nepelarHysno
paMKn OTAEe/IbHOM OTpacin npaBa W ero ciegyetr paccMaTpuvBaTb B KayecTBe
OFPOMHOr0 CflI08 MNpaBa, BO3BblWAKLWeErocs Hah BCEMUM OTpacns MM npasa W
npegonpenensitollero Ux passmTume.

3agayvya NpaBoOBOro perynpoBaHuUs O6LECTBEHHbIX OTHOWEHUN — ynopsAoYuTb
nx TakuMm obpasoM, 4yTobbl NMpaBO BbLICTYManO B KayecCTBe KaTanu3aTopa nporpecca
BO uMsa 6nara obwectBa W OTAENbLHONO 4esioBeka, HanpaBUTb 3aKOHOTBOPYECKYHO
3Hepruto Takmm obpasomM, 4Tobbl coBnagann ypoBHU MO3UTUBHOMO Npasa U ypoOBeHb
NOSIUTUYECKOro, COoUManbHO-3KOHOMMYECKOro, AYXOBHOro passButus. o cyuwecTtsy
MO>XHO FOBOPUTb O TOM, YTO NMpPaBO AOJIKHO OTBEYaTb HOBbIM BbI30BAM BPEMEHM.

MoTeHunan KOHCTUTYUMM Hencyepnaem, 4To npegonpenensercsa 3akpenseHmemM B
Hel He TOIbKO IpUANYECKNX HOPM, HO 1 MPUHLUMIMOB, UMeLWMX 6a30BbIN XapaKTep.



EcnM  KOHCTUTYUMOHHbIE  HOPMbl  OnNpefenstT NopsaoKk  AesTeNbHOCTU
rocyfapCTBEHHbIX OpraHoB, WX KOMMETEeHUMIO, MpaBOBOW CTaTyC u4esioBeka W
rpa)kgaHnHa, TO KOHCTUTYUMOHHbIE MPUHLMMbI coveTatoT B cebe Kak obsazaTenbHble
Ha [AaHHbIK MOMEHT npaBwuia, Tak W HOPUANYECKUA BEKTOp, onpeaensowmm He
TOSIbKO HacToswee, HO W YyKa3blBaWMWA, KakK MNpaBoBas cCuUCTeEMa [AOJDKHA
pa3BMBaTbCs B byaylleM, N3 KaKUX KpaeyrosibHbIX KaMHEW OHa AO0/HKHA COCTOSATb M
Kyda B KapkKac nNpaBoOBOM CUCTEMbl HOBble MpaBoBble “KUPMUUMKKU” [OSKHbI
BCTpamBaTbCAa. B 3TOM oOTHOweHUM paxe npeambyna KOHCTUTYUMW cCoOOEepXUT
OCHOBOMoONarawwme naen, Kotopble Mbl MOXEM OonpeaennTb Kak KOHCTUTYUMOHHbIE
(a 3HauuT, obnagarowme LPUANYECKUM BEPXOBEHCTBOM) MpPUHUMMNbI. B Hen Mbl
HaxoAuUM Takue MPUHLUMMbI, KAK HEOTHLEMIEMOCTb MOCYAAPCTBEHHOINO0 CyBEpPEHUTETA,
HapoagoBnactue, obecrneyeHne npaB M cBoboa Kaxaoro 4yenoseka, obecnedyeHue
rpa)xgaHckoro cornacumsa. B aton cBs3m cumtaeM owmnboyHoM HOpMYy 3akoHa “O
HOpPMATMBHbLIX MNpaBoOBbiX akTax Pecnybnukn benapycb”, cornacHoO KOTOpOW
npeambyna 3akoHa He MMeeT HOPMATUBHOIO coaepXaHuns”.

KOHCTUTYUMOHHbIE MPUHUMMNBI U HOPMbI COOTHOCSATCA Kak obuwee u 4acTHoe.
MNepBble MNOMOrakT MNOHATb KOHKpeTHble @aKTbl XW3HU. Bbe3 KOHCTUTYUMOHHbIX
NMPUHUMMNOB CBA3M MeXAy AIAbMU  yTpauuBalT UMBUINM30BAHHYKO OCHOBY, a
topmanyeckoe perynmpoBaHue obuwecTBeHHbIX OTHOLUEHUN npuobpetaet
CYOBbEeKTUBHbIM XapaKTep, NpU3HaKaMu KOTOPOro SIBASIIOTCS XaOTUYHOCTb NMpPaBOBOW
pernameHTauun. CobnogeHne KOHCTUTYLMOHHbIX MPUHLMMNOB MNO3BONSET UCKIOYUTD
dopMmpoBaHme  “4epHbIX  OpUANYECKUX  ablp”. MoXHO  yTBepxaaTb O
ctabunumsmpyrowen poam KOHCTUTYLMOHHbBIX NPUHLMUMOB.

KOHCTUTYyuMss B BuAE COAEPXAWMUXCA B HeW pykoBoAAWMX waen paet
3aKoHopaTento u cypam, npexae Bcero KoHCTUTyumoHHoMy Cyay, He TOJIbKO
WHCTPYMEHT onpeneneHus coaepxaHus byaywero 3akoHa, HO U ero TOJIKOBaHue,
ABNATCA  KputepmeM  ana KoHctuTyumoHHoro Cyaa npuv yCTaHOBNEHUM
KOHCTUTYLUMOHHOCTU NNB0 HEKOHCTUTYLUMOHHOCTU KOHKPETHOI0 3aKoHa.

KOHCTUTYUMOHHbIE HOPMbI U MPUHUMMAbLI (OPMMPYIOT NMPaBOBYIO NapagurMy, Tak
Kak OHW OTpa)kalT U OAHOBpPEeMeHHO (OpPMUPYIOT KOHUENUMU 3aKoHOoAaTesSIbHOro
pasBuTUs rocypapctea u obuwectBa. KoHCTUTYUMOHHbIN Cya Kak Bbiclwas
lopuanyeckasl MHCTaHUMS MO pa3peLlleHnto NpaBoBbIX KOMIM3UNn GUKCUpPYeT B CBOUX
pelweHnsax WUCTUHHOCTb TOW WAM  MHOWM  KOoHuenuun. B >3Tonm CBS3M  OH
(KOHCTUTYUMOHHBbIN CyA) He nMeeT npaBa Ha oWwunbKy.

Cpean KOHCTUTYUMOHHbIX NMPUHUMMOB Hapsay C YNOMSAHYTbIMU MOXHO Ha3BaTb —
NpU3HaHMe 4enoBevyeckoro JAOCTOMHCTBA, YHUBepCanbHOCTb nMpaB W ceoboa
yenoBeKka, paBEeHCTBO BCeX rnepej 3akoOHOM WM CyAoM, 6ecnpucTpacTHOCTb cyda W
ynpasfieH4eCKOn  aAMWHUCTpauMM, BEPXOBEHCTBO nMpaBa, CnpaBensnBOCTH,
npaBoBon obecnedyeHHOCTM (BKAKOYAs MNOMMMO BCero npoyero U He3blbeMoOCTb
CyAebHbIX pelleHunin), onpeaeneHHoOCTb 3akoHa B LIMPOKOM CMbICe 3TOro C/oBa,
NpONOpPLUMOHANIbHOCTb, COpa3MepHOCTb orpaHuyeHuns npas " csobog
KOHCTUTYUMOHHO 3Ha4uMMbIM LensM, SCHOCTb M OnpeaeneHHOCTb 3aKOHOoAaTesNbCTBa
(ocobeHHO korga peyb uaetr 06 OTBETCTBEHHOCTU rpa)AaH, BO3J/IOXEHUW Ha HUX
Kaknx-nnbo obszaHHOCTEN).

B KoHcTutyummn Pecnybnukun Benapycb He onpeneneHa vepapxusi npuHUMUNOB.
Bce oHW BaXKHbl N B 3aBUCMMOCTU OT CneunduKn KOHKPETHOro BMaa 06LLEeCTBEHHbIX
OTHOLIEHMN MOryT BbIXOAUTb Ha MepBbIA MaaH.



B ct. 1 KoHCcTuTyummn Pecnybnunka benapycb npoBo3rnawieHa AeMOKpPATUYECKNM,
coumanbHbIM, MpPaBOBbIM OCYAapCTBOM, MOAUTMKA KOTOPOro Hanpas/ieHa Ha
co34aHue YCNnoBUM OOCTOMHOM XWM3HM M CBOOOAHOro pas3BUTUSA 4venoBeka. Takumm
obpa3oM, rocyaapcTtBo MPUHANO Ha cebs 06sa3aTenbCTBO MPOBOAUTb COUMANbHYIO
NONNTUKY, HamnMpaBNeHHY Ha obecneyeHune 3awmTbl 6e30MacHOM XWU3HWM nogen. B
CBA3W C 3TUM rocyZapCTBO 3aKOHOAATEesIbHO perynvpyeT peanm3auntio coumanbHbIX
npas, yCTaHaBNMBaeT rapaHTMu No COUManNbHON 3alimTe rpaxaaH.

KOHCTUTYUMS CcTana OCHOBOW HaUMOHanbHOM MpaBOBOW cucTeMbl. NHTepecHO B
3TOW CBSA3M BCNOMHWUTb KaK pa3BuBanocb 6enopycckoe 3akoHoaatenbcteo. C 1990 r.
no 1994 r. 66110 NpuHATO okono 400 3akOHOAATENbHbIX AKTOB, TO €CTb CTO/bKO,
CKOJIbKO 6bI/10 NpUHATO BepxoBHbiMM CoBeTaMu BCeX CO3bIBOB, HauymHas ¢ 1938 r.
no 1990 r. 3akoHOTBOpYeckKas AesdATeNbHOCTb CTana euwe MacwTtabHee nocne
NpuHAaTMS KoHCcTuTyumun: 3a nepuoa ¢ 1994 no 2003 rog npuHato 709 3akoHoB (B
TOM 4yucne 22 kopekca), 199 pekpetoB, 2 Tbhicaun 80 ykasos [Mpe3uaeHTa, OKOO
16 TbicAY nocTtaHoBneHun lpaBuUTenbCTBa, a Takxe 256 aktoB KOHCTUTYLMOHHOIO
Cyaa,

118 noctaHoBneHun [lneHyma BepxoBHoro Cypa, 75 nocTtaHoBneHun [lneHyMma
Boicwero XossncreeHHoro Cypa, 6onee 10 ThicA4 BeAOMCTBEHHbIX HOPMaTUBHbLIX
aKTOB.

OnHako MoXeM nuM Mbl 6biTb AOBOJSIbHBIMWU KAyeCTBOM HOPMATMBHbLIX aKTOB?

KoHeuHo, HeT. MNpPOTUBOPEUMBOCTD, 3aMyTaHHOCTb 3aKOHOAATENbLCTBA,
HECMCTEMHOCTb, ABYCMbIC/IEHHOCTb (POPMYNMPOBOK CHUXAKOT YBaXeHWe K Mpasy,
BeAyT K HapyleHU 3aKoHoAaTeNbCTBa, a 4YacTo — WM K HeobOoCHOBaHHOMY

NPUBAEYEHMNIO K OTBETCTBEHHOCTWU rpaxkaaH M CybbekTOB XO038MCTBOBaHUSA. Takune
pakTbl yCTaHaBAMBAKT OpraHbl MNpPOKypaTypbl, ApyrMe mnpaBOOXpaHUTEsNbHbIE
opraHbl, a Takxe KOHCTUTYUMOHHbIM Cya, npoBepAss KOHCTUTYLMOHHOCTb
HOPMaTUBHbLIX aKTOB N NPAKTUKY UX MPUMEHEHUS, B TOM 4ucne n cyaebHyio.

Ha ¢doHe pa3BuTusa npaBa, 3aKoHoAaTeNbCTBa Y HAac cHOPMUPOBAICA TaKoOM TUM
NnpaBonMoHMMaHUsA, NpaBoobpa3oBaHUs, CYTb KOTOPOro CBOAMTCA B OCHOBHOM K
Heob6xoaMMoCTH 6bICTpOro yBenuyeHus 3aKoHo4aTesIbHOro MaccuBa.
HdencteutenoHo, npobenbl B NpaBoOBOM perynmpoBaHun cnepyet 6e3oTnaraTtesibHO
BOCMOJIHATL, 0CO6beHHO B 06/1aCTM OCHOBHbIX nMpaB n ceBoboa rpaxxaaH. OaHako npwu
3TOM Heob6x0AMMO yaensiTb NOBbIWEHHOE BHMMaHME COrMacoBaHHOCTM HOPMATMBHbIX
aKTOB, COMOAYNHEHHOCTM C YYETOM UX OPUANYECKOW CUbI.

OpobpeHne HapoaoM KOHCTUTYUMM, NOMMMO BCeX Mpoymx (hakToOpoB, O3HAYAET,
YTO rOCyAapCTBEHHblE OpraHbl, AO/MKHOCTHble Nuua W rpaxaaHe B3s7M Ha cebs
obsa3aTenbLCTBO Co34aTb HOBYH, 6onee coBepllieHHY, 6a3upylollyrocs Ha
KOHCTUTYUMN rocyaapCTBEHHO-MPABOBYO CUCTEMY, rAe TeKyllee 3aKOHOAaTesNbCTBO
W NpakTMKa €ero rnpuMeHeHUs COOTBETCTBYET KOHCTUTYUMOHHbIM MpUHUMNAM U
HopMaM. OCHOBOM AesTenbHOCTU Nboro opraHa rocyaapCTBEHHOW BNacTu, B TOM
yncne n cynos, asnsetcsd KOHCTUTYuMS, 3aKpensieHHble B Hel NPUHLUMMNbI U HOPMbI.
CnepyeTt OTMETUTb, YTO KOHCTUTYUMS COAEPXKUT HE TONbKO KOHKPETHbIE HOPMbI, HO U
HOPMbI-MPUHLUMMNbI, KOTOPbIMU AO/IKHbl PYKOBOACTBOBATbCSA HOPMOTBOpYECKME U
npaBonNpuMeHuTeNbHble opraHbl. Ecnm  npoaHanusupoBaTb 6enopycckyo u,
Hanpumep, pPOCCUNCKYD KOHCTUTYyUMM, TO MOXHO HasBaTb psa  MPUHLMNOB
NnpaBoOBOro, AeMOKpaTU4ecKoro, couManbHOro rocyaapcrea, KOTOpble MPOHM3bIBAOT



BeCb ee TeKCT U TeM caMbiM 06yC/IOBNMBAIOT pa3BUTME HALIMX CTpaH NO NpaBOBOMY,
AEMOKpaTUYeCcKoMy NyTw.

OcHoBoOWM ang KOHCTUTYLMOHaNM3aunm TeKyLiero HaUuMOHaNbHOro
3aKoHoAaTeNbCTBa, MNPUOAMXKEHUSA CTpaH MOJOAOM AEeMOKpaTUM K TOMY 3TaNoOHY
NpaBoOBOro rocynapcrBa, KOTOPbIA CNOXWUACA B psaAe 3anaAHblX €BpOnenckux cTpaH,
ABNSKOTCA  MNPUHUMMBI  NPaBOBOro  rocyaapcrea, CcpopMynumpoBaHHble nunbo
“BbiBOAMMbIE” n3 TekcTta KoHcTuUTyuum Pecnybnukun bBenapycb, MexXayHapoAHbIX
AOKYMEHTOB, Npexje BCero nocBsilleHHbIX CTaTyCy YyenoBeka n rpaxxzaaHuHa.

NMpaBoBoe rocyaapcTBo 6asmpyeTcs Ha pasjesieHnn U B3auMoaenCTBUN BacTeN.
B Benapycm Hanbonee OT4YETIMBO 3TOT NPUHUMM peann3yeTcs B 3aKOHOTBOPYECKOW
chepe. DTO He TONbKO KacaeTcd npuHATUS [lapnaMeHToOM UM NoANMCaHUS
Mpe3naeHToM 3aKOHOB, obnactu MeXAyHapoAHO-MpaBoBbIX
OTHOWeHMN (NoanncaHme MexayHapoAHblX AOroBopoB [NaBoW rocygapctBa U uX
patudukaumsa MNMapnaMeHToM M T.4.), HO WU MPOABASETCS B pasrpaHUYeHun cdepsl
3aKOHOAATes/IbHOro peryinposaHusd. Noka ewe He BMNOJIHE yNnopsaA0oYeHbl OTHOLWEHUS
B obnactn msgaHus aktos lpe3naeHTOM M 3aKOHOAATEeNIbHOro perympoBaHus Tex
Xe OTHoweHun [lapnamMeHToM. AKTyaslbHbIM OCTaeTcsd BOMPOC O COOTHOLUEHWUMU
KOAEKCOB U [eKpeToB, 3aKOHOB M AEKPeTOB, 3aKOHOB W yKa30B. Ha npakTuke 3Tu
HOPMbI TPAKTYITCS He BCerga BepHo.

OaHuM n3 BaXKHEMLWunX ABNseTcA NPUHLMN HenpuaaHus aKTam,
yCTaHaBAMBaOLWMUM UKW YCUNMBAKOLWKMM OTBETCTBEHHOCTb, 06paTHOM cunbl. V1 XOoTH B
cT. 104 KoHcTutyummn Pecnybnmkn benapycb pedb MAET O 3aKOHaX, HO yKa3aHHbIN
NPUHUMN UMeeT YHUBEpCasibHbI XapaKTep U pacnpocTpaHseT CBOe AeNCTBME Ha BCe
aKTbl 3aKOHOAATeNbCTBaA, TO €CTb AEeKPeTbl, yKa3bl, NOCTaHOB/eHUA [1paBUTENbLCTBA,
aKTbl MWUHUCTEPCTB, BeAOMCTB, MeCTHbiX COBeTOB AenyTaToB, WUCMOAHWUTENIbHbIX W
pacnopsanTesibHbiX OpraHoB. [1pM CylwecTBOBAaHMM MHOMMX HeAOCTaTKOB 34eCb
OrpoMHoOe rnosie peatenbHoctn ana KoHctuTyumoHHoro Cyaa, a TakXe OopraHoB
MpoKypaTypbl, HA KOTOPble BO3/I0XXEHO OCYLWECTB/IEHNE COOTBETCTBEHHO KOHTPOIA U
HaA30pa 3a KOHCTUTYLMOHHOCTBIO M 3aKOHHOCTbIO MpaBOBbIX akKTOB. PasymeeTcs, 13
NpUHUMNA HenpuaaHumsa akTy obpaTHOW cuibl MOryT 6biTb U U3BATUSA, HanNpuMep,
Korga pedb maeT O paclwmMpeHun ANng rpaxgaH npevMyLecTB, OCHOBAHHbIX Ha
3akoHe. OTCTynneHue OT npuHUMNa HeaonyCTUMOCTU npuaaHus obpaTHOM Cunbl
3aKOHy, yxyAwarwweMy nnpaBoBOe [MOJIOXKEHUE YYaCTHUKOB  0b6LLEeCTBEHHbIX
OTHOWeHun, B cdhepe SKOHOMMYECKMX  OTHOWEHUMWn  A0NYyCTUMO  NUWb B
UCKIIOUUTENbHbBIX caydyasax (Hanpumep, B CBSA3M CO CTUXUUHBbIM 6encTtBneM W
HeobXoAMMOCTbIO NMKBMaaUmMm yuwepba).

BaxHenwnmmn TtpeboBaHUSIMM OMNTUMASIBHOrO YMpaB/eHUs SBASIOTCA MPUHUUALI
WHPOPMUPOBAHHOCTU Fpa)kaaH O NPUHATbLIX aKTax 3aKOHOAATeNbCTBa, NoAAEpPXaHUSA
AOBepUs rpaxgaHuHa K rocyfapcrBy nMpu  OCYLWeCTB/IEHUM ero opraHammu
NnpaBoOTBOPYECKON (PYHKLUMM, @ TakKXKe 3alunTbl NpuobpeTeHHbIX npas. BakHenwmm
3/IEMEHTOM nMpuHUMNA NoAAepXaHus [OBepus rpaxaaH 3akKoHYy W AeUCTBUAM
rocyaapcrea sBASeTCA pa3yMHas CTabunbHOCTb  peryavMpoBaHuMs  MNpaBOBbIX
OTHOLWEHWN, HeaonyCTUMOCTb MNPOU3BOJSIBHOINO U3MEHEeHWUs 3aKoHOAaTeNbCTBa,
yCTaHOBMIEHMe oNnTMManbHOro nepuoga Ans agantauuu rpaxgaH, CcybbekToB
XO035INCTBOBAHMS K HOBbIM NMPaBOBbIM MpaBuiam.

3aKkpenneHme B 3aKOHOAATeNbCTBE MpaB rpaxaaH u X peanusaums AOSDKHbI
nMeTb CTabunbHbIM XapakTep. [paxaaHuH [o/KeH 6blTb yBEepeH, 4YTO OH He



NoABEPrHeTCS TakMM MNpaBOBbIM MOCAeACTBUMSAM, KOTOpble OH He MOr npeasuieTb B
MOMEHT MPUHATUS UM KakKoro-nnmbo pewweHnsa. Takmm ob6pasoM MOXHO BECTU peyb O
cobnogeHnn  nNpuvHUMNaG  OXWAAHUSA  MPUHATUS  FOCYAAPCTBEHHbLIMM  OpraHamm
NpaBoOBbIX peLueHUN.

HopMaTuBHbIE aKTbl AO/KHbI ObITb MOHATHBIMW AN NPaBOMNPUMEHUTENS, @ He
ABNATLCSA OpuaMYecKuMmn “ronososioMkamu”. VIMEHHO NO MpUYMHE HESICHOCTMU
HOPMaTUBHbIE aKTbl MOryT 6bITb ocropeHbl B KoHcTuTyumoHHoM Cyge. lMpu 3TOM,
ecnm HopMa npasa CcopMynMpoBaHa HeESACHO, HeobXxoAMMO O4YeHb OCTOPOXHO
noAxXoAUTb K BOMNPOCaM OTBETCTBEHHOCTUM KOHKPETHbIX Nnu. B 3TOM oTHOWeEHUn ans
Hac 4Ype3Bbl4alHO noneseH onbIT poccunckoro KoHctutyumoHHoro Cyaa.

3aKoHOAaTeNbCTBO AO/MKHO 6bIThb CTabuNbHbLIM, HO HE B MNJlaHe ero KoHcepBauuu,
a NPUHATUSA TaKMX IOPUANYECKNX aKTOB, KOTOpble 6bl NpeaBocxuLliann noTpebHoCTm
3aBTpalLUHero AHS.

OrpaHunyeHus AoMKHbl 6bITb HEO6X0AMMbBIMUK, 3aKOHOAATENt0 cneayeT BblbupaTb
HanMeHee obpemeHuTEeNnbHOE CpeacTBo OorpaHnyeHus npas. MpuHUMN
NpPoONoOpUMOHANIbBHOCTU  AOJ/DKEH  pacCMaTpuMBaTbCs  KakK  AOMNylEeHuMe  TakKoro
BMewaTenbCTBa B NpaBa M cBo60OAbl, KOTOpble KOHCTUTYLUMOHHO HeobxoauMbl.
OcHoBOW AnNsa onpeaeneHms 3akKOHHOCTU AEUCTBUW siBAsieTcs CT. 23 6enopycckomn
KOHCTUTYUMN, a TakXe TMOSIOXKEHUS MeXAYHApOoAHbIX AOKYMEHTOB O nMpaBax W
cBobogax rpaxzaaH.

B yronoBHo-npaBoOBOM U aAMUHUCTPATMBHO-MPaBOBOM cdepax npuHUMN
NPONOpPLMOHANBHOCTU AO/HKEH MPUMEHATLCSA C Hanbosbluen CTeneHb 3HAYMMOCTMU.
Mepa 0TBETCTBEHHOCTU A0JIKHA ObITb afeKBaTHa TSXeCTU CoAessHHOro. Peub He naet
TONbKO O CpoKaxX nuvweHusa csoboabl, HO U 06 agMUHUCTPAaTUBHOW OTBETCTBEHHOCTMW.
Hanpumep, coxpaHsasi CBOK KapaTesibHYr (QYHKUMIO, aaAMUHUCTPATUBHbIE WTpadbl
He AOJIKHbl MMeTb “pa3opuTenbHbli” xapakTep. B cdepe yronoBHo-npoueccyanbHbIX
OTHOLWEHMIN aKTyasibHOW OocTaeTcs npobsemMa NpUHATUS peLleHns O 3aK/IIYeHUU Noa
CTpaxy A0 cyza npu ycnoBuW, 4YTO OrpaHMYeHmne B AAHHOM criydyae cBoboabl byaer
MEpon, NpoONopUMOHaNbHOM XapakTepy npeanonaraemMoro nNpecTtynieHms wu
HakKasaHMio, KOTOpOoe BJieYeT COBEpPLUEeHME TaKOoro NpecTynjeHums.

MNMpoBo3rnaweHne Pecnybnukn bBenapycb Kak couManbHOro rocypapcrsea
npeanosiaraeT, Ucxoast U3 Npupoabl TaKoro rocygapcrea, C O4AHOWM CTOPOHbI, 3aWUTy
OT HebNaronpmAaTHOro BO34eNCTBUSA pbiHKa Hanbonee ya3BUMbIX CNIOeB HacesieHus, a
C JAapyrom — coagenctesme pasBUTUIO SKOHOMMYECKOW aKTUBHOCTM rpaxaaH,
NpeoaoNIEHMNIO NXKAMBEHYECKNX HACTPOEHUIM B coumanbHon cdepe.

Ecnn B cuny Bo3pacTta, COCTOSHUSA 340pPOBbS, APYrMX He 3aBUCALWMX OT Hero
NPUYNH YesIOBEK HE MOXET Ha paBHbIX KOHKYPMPOBaTb Ha pblHKE TpyAa, He MOXeT
TPYANUTbCS M He mMeeT poxogda Ansa obecneyeHuss MPOXWMTOYHONO MMHUMYMa, OH
BMpaBe pacCymUTbiBaTb Ha MOJSlyYeHWEe COOTBETCTBYHOLWEN MOMOLLM, MaTepuanbHOMU
noaaep>XKn co CTOPOHbI rocyaapcTBea.

[o 1994 r. Habnwpanca cnag CounanbHO-3KOHOMUYECKOro pa3BUTUS CTPaHbl.
CHuXeHne 6bI/10 NpakTUYeCcKn rno BCEM MoKasaTesnsiM: Mo Npou3BOACTBY MPOAYKUNMU
NPOMBbILIEHHOCTN, MPOU3BOACTBY MNOTPebUTEeNbCKMX TOBApPOB, WHBECTUUMAM B
OCHOBHOW KanuTtan. M nuwb HavynHas ¢ 1995 roga Havyancs owyTUMbIN poCT NO 3TUM
HanpaBneHMAM, Aaxe NMPOU3BOACTBO NMPOAYKLMU CENIbCKOro X035MCTBa B NocnefHmne
rogbl ctano HabupaTb TeMnbl M BbIXOAUTb Ha MNAAHOBbIE MOKasaTtenu. besycnosHo,



yTo pewaeT geno He KoHcTuTyums, a cdhopMMpoBaHHas cucTeMa BacTu, TpyA
HalWuX rpaxxaaH, ynpasieHUeB, OPUCTOB, YYeHbIX, BCeX, KTO paboTaeT Ans Hapoaa.

ObpeTeHne pecnybnmkon cyBepeHUTeTa — 3TO He TONbKO 6naro ans rpaxaaH
rocygapcrea, HO 3TO M OFPOMHasl OTBETCTBEHHOCTb ML, MNpaBsWMX rocyaapCTBOM,
06513aHHbIX Yy4uUTbIBaTb HACTpoeHue nwaen, CcHOPMUPOBAHHLIN AECATUNETUSAMU
MEHTaNNTET, HOCTanbrMi Mo npowsioMy. [OCyAapCTBEHHbIM CyBepeHUTeT — 3TO
TakKoe COCTOsIHME rocyaapcTBa, NMpyM KOTOPOM OHO CaMOCTOSITENIbHO OonpeaesniaeT CBOK
BHYTPEHHIOI M BHELWHIO NoAnUTUKY. KOHEeYHO, rocyfapCTBEHHbIA CyBEpeHUTEeT
COYeTaeTcd C CyBEepeHUTEeTOM JApYyrux rocypapcrs, C BO3pacTaloWMM BANAHUEM
MUPOBbIX N perMoHanbHbIX coobLWwecTB rocyaapcTs.

3a 1995 — 2002 rr. 6onee 240 TbiCAY CEMEN YAYULIUN XUNLWHbIE YCITOBUS.

CpeaHsia ob6ecneqyeHHOCTb HaceneHuns xxunbem coctasnseT 21,1 m? 8 2003 r.

BaxHOW 3apjaden SABNAETCA pa3BUTME MECTHOro camoynpasneHus. 2DddekT
NpaBoOBOro peryanposaHusa 6yaet HambonbWKMM MNpU HaxXoXAeHWU ONTUMAAbHOro
COOTHOLUEHMUS Mexay LLeHTpann30BaHHbIM n AeLeHTpasin30BaHHbIM
perynmposaHueM. [lpuyeM MecCTHOe caMoynpasjieHne JAO0/KHO ObiTb peasbHbIM.
CCblIKM Ha TO, 4YTO HeobXoAMMO W3MEHUTb YCAOBUS W NOpPSAOK (OPMUPOBaHUS
MECTHbIX AOX0A0B, NpaBufibHble, HO B CUJTY MXXANBEHYECKNX HAaCTPOEHUN U rpaxkaaH,
W ynpaBfeHUEeB MEeCTHOrO YPOBHSI OHM YyXe cenyac npuMBoAsAT K TOMY, 4TO Ha
permnoHanbHOM YpPOBHE He peLllatTCs 3/1eMeHTapHble BOMpOChl, He Tpebytowwue, no
CyTW, BMelwaTesbCTBa OpraHoB pecnyb/IMKaHCKOro nam obnacTtHoOro ypoBHS.

Ans npaBOBOro rocyaapcrBa XapaKTepHO COo34aHue OTNaXeHHOro MexaHu3ma
BOCCT@HOB/IEHUS HapylweHHOro npaea. Pasymeetrcsa, abcontoTHoe 60/bLLNHCTBO
cyaen, NpoKYypoOpCKMX paboTHMKOB CTpPeMATCS Haanexawmm obpa3oM BbINOMHATb
ceon dyHKumMn. Cya AenCTBUTENbHO A0/MKEH bblTb HE3aBUCUMbIM, 6eCnpUCTPaCTHbLIM
N KOMMNETEHTHbIM. DTOMY COAENCTBYET 6EeCCPOUHbIM XapaKTep Ha3HavyeHus Cyabn Ha
AO/DKHOCTb, 4YTO Bcerga noaaepxuBanocb KOHCTUTYUMOHHbIM CyaoM Pecnybnuku
Benapycb. BMecTe Cc TeM yBne4dyeHuMe aHannM3oM MPUUYUH TaK Ha3biBaeMon cyaebHom
BOJIOKUTbI 4acToO YBOAMT B CTOPOHY OT pelleHus ApYron, CaMOn Ba>XHOM 3ajdayn —
NpaBuUAbHOCTU OTNpaBneHusa npasocyams. Cneayet 60ATbCA He OTMEHbl CcyAebHbIX
NOCTaHOB/IEHUN, @ COXPAHEHUS HenpaBOCYAHbIX MOCTAaHOBNEHMN. KOHe4YHO, noka
cynebHoe nocTtaHoB/ieHMEe He OTMEHEeHO, OHO [AO/MHKHO MWCNONHATbCA. [pyroro
yTBepXAeHUs bbITb HE MOXeET.

OaHako npexae 4YeM OCywecTBnATb nNpaBocyave, Heobxoammo obecneunTb
AOCTYN K HeMy, T.e. NPUHSATb COOTBETCTBYHOLWME HOPMaTUBHbLIE MpPaBOBble aKTbl, a
ecnm oHum npotmsopedyaT OCHOBHOMY 3aKOHY, — cOpMUPOBaTb COOTBETCTBYHOLLYHO
NpaBoONPUMEHUTENbHYIO MPaKTUKY, BKAYas M cynebHyto, 4yTobbl rapaHTMpOBaHHOE
KoHCcTuTyumnen npaso Ka)xaoro (rpaxaaHuHa, MHOCTpaHUa, anaTtpuaa,
3aKOHOMOCAYLWHOrro nmua nnm npasoHapywuntens) 6b1s10 peanbHO obecneyeHo.

Ona 6enopycckon AeNCTBUTENbHOCTU NOCAeAHUX MATHaguaTu feT XapaKTepHOo
ABmxXeHne “MasaTHMKA” — oT cnabocTn rocyaapCTBeHHOM BNacTU A0 3HAYUTENbHOro
ee ycuneHusa. [na Bcex coBpeMeHHbiX rocyaapcts CHI XxapakTepHO [ABUXEHue
WMEHHO B TaKOM HanpasfieHuun. Takas TeHAeHUUS UMeeT MHOMMX CTOPOHHWKOB,
KOTOpble HaxoAsT ANs 3TOro COOTBETCTBYKWME apryMmeHTbl. O4HAKO TONMbKO SN B
COBPEMEHHOW MNpaBOBOM HayKe B TMOJib3y 3TOr0 BbICKA3bIBAOTCS apryMeHTbl?
NHTepecHon ABNSETCS OueHKa 3TUX ABJIeHUN U3BECTHbIMU MbiCAUTeNnaMn. Hanpumep,
HeMeuknn npasosen P. WepuHr cumtan cnaboCtb BAaAcTU CMeEpPTHbIM PexXoM,



KOTOpbIA MeHee npowaeTcss PyKOBOAUTENSIM, 4YEeM XEeCTOKOCTb W npowusson. 1.
Banepun oTMeuan, ecnu rocyfapCcrtBo CUAIbHOE, OHO MOAABJISIET HAC, ecnu xe cnaboe
— Mbl nornbaem.

B uenax obecneyeHns BepxoBeHCTBa KOHCTUTYUMM AENCTBYeT uenasd cucrema
OpraHos, HaAeneHHbIX COOTBETCTBYOLLMUMU NOJTHOMOYNSAMMU. Hapsay C
KOHCTUTYUMOHHbIM CyaoM, KakK 3TO MNPUHATO U B APYrMX CTpaHax, cylwecTresyeT
COBOKYMHOCTb Hecneunanm3anpoBaHHbIX OPraHOB KOHCTUTYLMOHHOro KOHTpons. K
HUM Mbl LO/DKHblI OTHOCUTb Mpexzae Bcero [nasy rocygapcrea, Ha KOTOporo B CT. 75
KOHCTUTYUMMN BO3M0XKEHblI onpegeneHHble GyHKUMKU, B TOM 4yucne 6biTb rapaHTOM
npae un cBoboa 4yenoseka (aHanoOrMyHble HOPMbl CYLWECTBYET M B KOHCTUTYUMSX
apyrux rocypapcts). K ykasaHHbIM opraHaMm criegyeT OTHOCUTb U [lapnameHT.
KoHTponbHasa ¢yHkums MNapnameHTta Pecnybnukn Benapycb AO/KHA NONYYUTb CBOE
AanbHelwee pa3BuTue.

EBponenckasa TeHAeHuusa TakoBa: KoHCTUTYUMOHHble Cyabl B CBSA3WM CO
CNIOXXHOCTbIO pellaeMblX CropoB, HOBbIX BbI30OBOB COBPEMEHHOCTM BCe 6onblue
BbICTYNAT He TOJSIbKO B pPOJIM HEeraTMBHOro, HO W MO3UTUBHOINO 3aKoHoAaTens.
MNoxanyn, eauvHCTBEHHas cdepa, rae peweHunsa KoHcTutyumoHHoro Cypa Bcerpa
MOryT 6bITb Hanpas/fieHbl TOIbKO Ha U3bSATUE NPaBOBbIX HOPM, @ He UX co3jaHue, —
3TO YrosioBHasi OTBETCTBEHHOCTb. XOTS W 34eCb MOXHO FOBOPWUTb O MO3UTUBHOWM,
cosupawowen npaso ponm KoHctutyumoHHoro Cyaa, Koraa MeHsieTcss  Wau
CMSr4yaeTcs yrosoBHOEe 3aKOHOAATeNbCTBO.

11 mapta 2004 roga KoHCTuUTyumoHHbIW Cya BblHeC 3aknawudeHume no geny “O
cooTBeTcTBUM KOHCTUTYuuMmn Pecnybnukn Benapycb n MexayHapoAHbIM AOFOBOpaMm
Pecnybnukn benapycb nosoXxeHun YronoBHOro kogekca Pecnybnukm benapycs,
npegycMaTpmBarOWmMxX MPUMEHEHME B KayecCcTBe HaKasaHuMs CMepTHOW KasHu”. B
cBoeM peweHnn KOHCTUTYUMOHHbIM Cya Mo CywecTBY KOHCTaTMpoBan, 4To B
Pecnybnuke bBenapycb MHOro caenaHo pAns COBEPLUEHCTBOBAHMUSA YroJ0BHOMO
3aKoHOAaTeNbCTBA, MNpPaKTUKU  ero rMpUMEHEeHusl, B UenoM  npubanmxeHus
HaUMOHaNIbHOM NPaBOBOM CUCTEMbI K MEXAYHapoAHbIM CTaHAapTaM, CIOXUBLUMMCS B
obnactu NpuUMeHeHuUs CMepTHOW Ka3HW. B 3akmdveHnn KoHcTuTyumoHHoro Cyaa
obpaweHO BHMMaHMe Ha TO, YTO HOpMa 4acTu TpeTben ctatbn 24 KoHCTUTyuum,
A0ONyCTMBLUAA MPUMEHEeHWe HakKas3aHusg B BUAE CMepTHOWM Ka3HW, OAHOBPEeMEHHO
COAEPXKUT yKa3aHUe Ha ero UCKIIUYUTENbHbIN 1 BPEMEHHbIN XapaKTep.

PecnybnnkaHckoe yronoBHOe 3aKOHOAATENbCTBO MJIAHOMEPHO pa3BMBAsOCb MO
NyTU CY>XEeHUS BUAOB NpecTynneHunin, 3a KoTopble Morna 6biTb NMpUMeHeHa cMepTHas
Ka3Hb, @ TakXe pacluMpeHme Kpyra nuu, K KOTOpbIM OHa HenpuMeHuma. Cenvyac B
YronoBHoM kogekce 6onee yem B ABa pa3a coKpalwleHa cdepa NpuMeHeHUsa 3TOro
HakKa3aHun4 rno cpaBHeHuto ¢ YK 1960 r.

B kauectBe HeratusBHoro obcrtosTenbcrBa KOHCTUTYUMOHHbIN Cya OTMETWUST poCT
NPecTynHbIX MNOCAraTesibCTB Ha XU3Hb 4yenoseka. 10 cpaBHeHUIO € 1994 roaowm,
korga 6bino 3apernctpmpoBaHo 952 ybuncrtBa, B TOM 4ucie M MOKYLIEHUA Ha
ybuncrea, konmyectBo Takmx npecrtynneHun B 2002 rogy Bo3pocno Ha 23,7 %.
Jinwb B 2003 roay mx 4mcno no cpasBHeHuto ¢ 2002 rogoM cHu3mnocb Ha 104
npecTynjieHuns.

B oTaenbHble rogbl HecTabunbHOM 6blfla NMpakTUKa OTHOCUTENIbHO BblHECEHWUS
NnPMroBopoB 0 CMepTHOM Ka3Hu. Ocobbin ux “Bcnneck” npuxoamncs Ha 1997 — 98



roAbl: COOTBETCTBEHHO 46 1 47 yenosek. lMocne 3Toro nowen cnag mn 8 2002 — 2003
rogax 6biaM NMWb eANHUYHbIE Clly4Yan BblIHECEHUS NMPUrOBOPOB O CMEPTHOWM Kas3HMU.

KOHCTUTYUMOHHBIN Cya obpaTun BHMMaHMe Ha TO, 4YTO Ha COXpaHeHue B
YrOJIOBHOM 3aKOHOAATeNIbCTBE YKAa3aHHOMo BMAA HaKa3aHWUs OKa3blBalT CBoOe
BINSIHME pe3ynbTaTbl NpoBeaeHHOro B 1996 roay pedepenayma, koraa 6onee 80 %
rpakaaH oOKasanocCb MPOTUB ee OTMeHbl. XOTS W 34eCb HeobXxoAMMO Yy4uTbiBaTb
C/IOXMUBLUYIOCS Ha TO BPEMS CUTYaUMIO, @ TakXe AelCTBoBaBLllee 3aKoHOAATeNbCTBO,
Korga B KayecTBe ajJibTepHaTUBbl CMEPTHOM Ka3HUM MaKCMMasllbHO BO3MOXHbIM 6bIs10
nuweHmne ceoboabl Ao 15 ner.

B 3aknwouveHun KoHcTuTyumoHHoro Cyaa OTMedeHO, 4YTO Ha eBpOMNencKOM
KOHTMHEeHTe cTano oblKMM nNpasBu/iOM HenpuMeHeHWne CMepTHOW Ka3HW. [ocyaapcTtea
— u4neHnbl CoBeTa EBponbl, noanucaswuve U patuduumpoBaslune EBponenckyto
KoHBeHUMIO 0 3awuTe npaB 4YesioBeKa U OCHOBHbIX €cB060OA, a TakXe NMpOTOKO/bl 6 U
13 K Hen, 0643aHbl UCKAKUYUTL MNPUMEHEHMe CMepTHOW Ka3HW. benapycb, Kak
M3BECTHO, NokKa He gaBnseTcs 4dneHom CoseTa EBponbl M ANnsi Hee B 3TOM CBA3MU
yKa3aHHble eBpornenckne AOKyMeHTbl HeobsizaTenbHbl. He patuduumpoBana oHa u
BTopon ¢dakynbTaTUBHbLIA MPOTOKOS K MeXAyHapoAHOMY MaKTy O FpaXAaHCKUX WU
NONUTUYECKNX MNpaBax, KOTOpbIM Takxe o0653blBaeT Kaxaoe rocyaapcrso —
y4yacTHMKA 3TOro MpoTOKOSA MPUHATbL BCe HeobxoauMble Mepbl ANs OTMEHbI
CMEepPTHOM Ka3HW B paMKax CBOEeN OpUCANKLNN.

Ecnn KoHCTuUTyuuoHHble Cyabl APYyrnx rocyaapcTsB, NpuUHMMaBlMe pelleHus ob
OTMEeHe CMepTHOM Ka3HW, Oblnn CBSA3aHbl YyKas3aHHbIMKM  MeXAYHapOAHbIMU
AOKyMeHTamMu, To KOHCTUTYUMOHHbIM Cya Pecnybnuku BenapycCb COOTBETCTBYHOLLEN
npasoBon 6a3on MexAyHapoAHOro YpPOBHSA A8 MNPUHATMS COOTBETCTBYHOLWErO
peweHnsa He uMmen. Ha dopmupoBaHue nosmumm KoHcTutyumoHHoro Cyaa okasana
BAMSIHWE N AMHAMMKA MPecTynHocTn, cnabas pabota no noarotoske o6WECTBEHHOIO
MHeHus. B aTton cBA3N KOHCTUTYUMOHHbIN Cya pewwwns cymTaTb, YTO 4acCTb TPeTbs
ctatbn 24 KoHctutyumm Pecnybnukn benapycb, YyCTaHOBMBLIAA BO3MOXHOCTb
NPUMEHEHNS CMEPTHOM Ka3HWM B KadecCTBe UCK/IIUYMUTENIbHOM Mepbl HakKa3aHusa Nnllb
A0 €e OTMeHbl, NO3BOoSSAeT MPUHATbL peweHue 06 o06bsBneHuMm MopaTopus Ha
NpUMEHeHMe CMepTHOM Ka3HW UAM O MOJSIHOM OTMeHe 3TOro HakasaHus. OAHako
ncxoast U3 coaepXXaHusa AaHHOM HOPMbl, AMHAMUKK MPeCcTynHOCTU, HeobXxoanMoCTH
BbINOSIHEHNSA PekomeHgaumin [ManaTbl npeacrasuTenenm HauymoHanbHoOro cobpaHus
Pecnybnnkn Benapycb rno BONpoCy O CMEPTHOWM Ka3HW, MPUHATbIX NOCTaHOB/EHUEM
Manatbl npeacrtasutenen ot 13 uioHa 2002 r., a Takxe yduTbiBad, 4Tto BTOpon
pakynbTaTUBHbLIA MNPOTOKON K MexayHapoAHOMY MNakTy O rpaxXAaHCKuUX U
NONUTUYECKNX npaBax He paTuduumpoBaH Pecnybnukon Benapycb, He pelleH
BOMNPOC O €ee rMoJsiIHonMpaBHOM uyneHctBe B CoBeTe EBponbl M B CUAY 3TOr0 He
nognucaHbl U He patuduumpoBaHbl EBponenckas KoHBeHUMS O 3awmTte npas
yenoBeka W OCHOBHbIX cBO6OA W COOTBETCTBYHOLUME MPOTOKOSbI K HeHn, 4To
obycnoeuno 6bl B cuny cratem 8 m 116 KoHctutyumm Pecnybnukm benapycb
BEPXOBEHCTBO YKa3aHHbIX MeXAyHapoAHbIX aKTOB B CUCTEME HaLMOHasbHOro nNpasa,
KOHCTUTYUMOHHBbIN Cya npullen K BbIBOAY, YTO B COBPEMEHHbIX YCNOBUAX BOMpPOC 06
OTMEeHe 3TOro BuAa HakKasaHus UM Kak nepBoM ware — 06 ob6bsABneHMM MopaTopus
Ha ero npuMeHeHune MoxeT 6bITb pelleH MnaBon rocygapcrea v MNMapiamMeHToOM.

KoHcTuTyumns Pecnybnunkm Benapycb, HEeCMOTpS Ha HeKOTOpble HenoCTaTKu, B
LenoMm gBnsieTca A0CTAaTOYHO COBEpLIEHHbIM AOKYMEHTOM, HaueneHHbIM Ha



CTaHOBJIEHME MNpPaBOBOIro, AEeMOKpaTU4eCKoro, counanbHOro rocyaapcrea. [1aBHbIM
cenyac siBnsieTcs I'IpVIGJ'IVI)KeHVIe MPaKTNKN K KOHCTUTYUMOHHbIM nMpeanncaHndamMm.

A.H. MupoHoB
Mpeacenatens KOHCTUTYUMOHHOIO cyaa
Pecnybnunkn Caxa (AkyTtus)

Ponb cyaa B o6ecneyeHnmn passutua KoHcTtutyuum
Pecny6nankmn Caxa (AAkytuna) kak cybbekta Poccuiickon depepaummn

KoHcTuTyumnsa Pecnybnuku Caxa (SkyTtus) 6bina npuHaTta 4 anpensa 1992 roga. C
Tex nop OHa pas3BuMBaeTCcsa Mo4 BO34EUCTBMEM pasfiMyHbiX (akKTopoB U
obcTosaTenbCTB. B MexaHu3Me ee pasBuTuS onpeaeneHHoe MecTo NpuxoamnTCs cyaam.
B ToM vnn nHon Mepe Ha pasutne KOHCTUTYyumn pecnybnmku okasbiBanu BAMSIHUE
KoHCcTUTYyunoHHblin Cyn Poccuinckon @denepaunm, cyabl obwen opucankumm u
KOHCTUTYUMOHHBIN cyn Pecnybnukn Caxa (AkyTtus).

Ctatbs nocBsiLleHa BOMpocaM Yy4yactma cyaoB B obecrneyeHuun pasBUTUSA
OcHoBHOro 3akoHa Pecnybnukun Caxa (Skytnsa) kKak cybbekta Poccuickom
denepauunmn.

1. B 1990 rogy B KoHcTutyumnto AACCP 6b151 BHECEHbl U3MEHEHUS, BblTEKaBLUME
n3 Cot3Horo un pecnybnukaHckoro (PCOCP) 3akoHopaTenbcTBa. bbinn BBeaeHbl
anbTepHaTMBHbIE BbI6OPbI, M3bATa CcTaTbss 06 pyKOBOASALWEN M HanpaBAsOWeEn ponu
npasswen naptmun. bolin BHeCEeHbl U3MEHEHUS B CBA3W C BBeAeHWeM B pecnybnunke
nocta lpe3ngeHTa.



B KOHCTUTYLUMOHHOM CTpOUTENbCTBE pecnybnmku BaxKHoe MecTo MPUXOAUTCS Ha
Jeknapaumio 0 rocyaapCTtBeHHOM cyBepeHuTeTe U 3akOoHYy «0O KOHCTUTYUMOHHOM
ctatyce» pecnybnmku.

B cBaA3n ¢ noanucanHmeMm ®@enepaTuBHOMo AOroBopa BO3HMKAA BO3MOXHOCTb
KOHCTUTYLUMOHaNn3aunm pecnybnmku B COOTBETCTBUM C NONIOXKEHNAMN
®epnepatnBHoro pgoroopa oT 31 mMapta 1992 rogma. Hosyw KoHCTUTyuuto
pecnybnmMka npuHANa Ha Hayanax KoHUenuunm KOHCTUTYLMOHHO-4OMOBOPHOWN
denepauunun.

Kak wn3BectHo, KoHcTuTyums Poccuickon ®depepaummnm 1993 roga 3akpenuna
Hayana poccmnuckoro degepanmsma, UCXoass W3 AOKTPUHbI  KOHCTUTYLMOHHOM
depepaumn, 4YTO B NOCAeAyHOLWEM HAWN0 MOATBEPXAEHME B  pelleHunsax
KoHcTuTyunoHHoro Cyaa Poccuinckon ®depepaummnm ot 7 n 27 wnwoHa 2000 roaa,
NMpoBO3riacuUBWNX NpUOpUTET nonoxenmn KoHctutyummn 1993 ropa nepeg
MonoxeHnammn @depepaTMBHOro A0roeBopa, a TakKXe Apyrnx AOOroBOpPOB MexAay
opraHamMm rocypapctBeHHoOW Bnactu Poccuinckon depepaumm U ee CybbekToB W
MeXxay opraHaMu rocyaapcTtBeHHOM Bnactm cybbvektoB deaepaumu.

2. B nocraHoBneHnn KoHctutyumoHHoro Cyaa Poccuinckon ®depepauumm ot 7
noHa 2000 roga no aeny O NpoBepKe KOHCTUTYLMOHHOCTU OTAENbHbIX MOSIOXEHUN
Pecnybnnkn Antam mn deaepanbHoro 3akoHa «06 obwmx npuHUMNAx opraHmM3aunm
3aKOHOAaTesIbHbIX (NpeacraBUTENbHbIX) n NCMOSTHUTENbHbIX OopraHoB
rocyaapcTtBeHHon Bnactm cybbekToB Poccuickon depepaunm». Cyn ucxoaumT u3
TOro, YTO CyBepeHUTEeT KaK BEPXOBEHCTBO, HE3aBUCMMOCTb WU CaMOCTOSATENbHOCTb
rocyAapCTBEHHOM BNacTM KaK MOJIHOTA 3aKOHOAATeNbHOW, WCMNOJIHUTENIbHON U
cynebHom BnactMm rocyaapctBa Ha ero  Tepputopum M HEe3aBUCUMMOCTb B
MexayHapogHoM obuweHun npeacrasnsieT cobonm Heob6XO0AMMOCTb M KayeCTBEHHbIN
npusHak Poccunckon degepaumm Kak rocyaapcrsa U M3HaA4YanbHO MPUHAANEXUT en
B uenoMm. Ccbinasacb Ha ctaten 3, 4, 5, 67 n 79 KoHCTUTyumm Poccuinckon
depepaummn, KoHcTUTYunoHHbIM Cya Poccuninckon depepaumm npuwen K BbIBOAY, UTO
KOHCTUTYyuMss He ponyckaeT cyBepeHuTeTa cybbektoB Poccuinckon depepauumn, B
TOM 4yucne pecnybnuk: Mo cmbicny npeambynbl ctaten 3, 4, 5, 15 (vactb 1), 65
(yactb 1), 66 1 71 (NnyHKT «6») KoHCcTUTyumm Poccuimnckom depepaummn pecnybankm
Kak cybbekTbl Pepgepaumm He UMeKOT CTaTyca CyYBEPEHHOro rocygapcresa U pewmnTb
3TOT BOMNPOC MHA4Ye B CBOMX y4ypeauTesbHbIX AOKYMEeHTax He MOryT, a NOTOMYy He
BrnpaBe Hagenutb cebs CBOMCTBOM CYBEPEHHOro rocyaapcrBa - faxe Npu yCrioBuM,
4YTO UX CyBepeHUTeT NpuaHaBancsa 6bl OrpaHUYEHHbIM.

KoMMeHTMpyss pgaHHoe peweHune  KoHctuTyumoHHoro Cyama  Poccuinckom
depepaumm O He KOHCTUTYLUMOHHOCTU cyBepeHuTeTa pecnybnunk npodeccop H.
BUTpyK nuweT 0 He KOHCTUTYLMOHHOCTU MosIoXXeHnn OCHOBHbIX 3aKOHOB pecnybnmk
O BEPXOBEHCTBE, BbICLWIEN tOpuaAnYeckon cune nx KoHCTUTYyuuMn n 3aKoHOB, O npase
pecnybnmk npuocTaHasnmeaTb [AeUCTBME NpaBoOBbIX aKToB Poccmn Ha wux
TeppuTOpMU, [OFOBOPHOM XapakKTepe WX cTraTyca, BXOXAeHuu, npebbiBaHum un
HaxoxaeHun pecnybnnk B coctaBe Poccum, Ha Havanax f[orosopa, O cTaTyce
pecnybnumk Kak cybbekToB MexayHapoaHOro npasa .

B nepBoHavanbHoM peaakummn ctatbsa 1 KoHcTuTyumm Pecnybnumkum Caxa (SAkytns)
3akpennsna, Jto Pecnybnuka Caxa  (SKyTus)  gGBASETCA  «CYBEPEHHbIM
rocygapcrsom». 3akoHoM Pecnybnukm Caxa (Akytns) «O BHECEHUU U3MEHEHUN U
aononHeHnn B KoHctutyuuto (OcHoBHOM 3akoH) Pecnybnukum Caxa (AkyTtusa)» 6binia



npuHaTa ¢gopmynupoBka: «Pecnybnuka Caxa (AkyTus) aBnsieTcs AeMOKpaTUYeCKUM
NnpaBoOBbIM FOCYyAapCTBOM, OCHOBAHHbIM Ha MpaBe HapoAa Ha camoonpeneneHue».

3. B wuHTepecax obecneyeHnss COOTBETCTBMSA NONOXEHUN KOHCTUTYyuumn
pecnybnmkn nonoxenmam KoHCcTUTyumm Poccuinckon depepaumnmm u denepanbHbIX
3aKoHOB B pecnybnumke 6bianM npuHATbl 10 3aKOHOB O BHECEHUW WU3MEHEHUN W
aononHeHnn B OCHOBHOM 3aKoH pecnybnuku. N3 HUX TONbKO NepBblie ABa He 6blnn
CBSI3aHbl C HENMocCpeACTBEHHbIM BO34encTBMeM cynebHom BnacTu.

B cBA3M c npoTtectamMm npokypopa BepxoBHbiM cyn Pecnybnuku Caxa (SkyTtuns)
paccMmaTpuBan npeambyny (ab3. 9), ctatbn 1, 4 (yactb 1), 5, 6 (4actb 2), 7 (4acTb
2), 8 (vactb 1), 12, 17, 22 (4acTtb 1), 26 (vactb 2), 27, 30, 37, 38 (ab3. 2, 3, 7-
15), 39, 48, 49 (uactb 1), 50 (yactb 4), 52 (4actb 2), 55 (4actb 1), 58 (abs3. 4, 6-
8, 10), 58-1 (ab3. 2, 3, 5, 7, 8, 10) n 59 (yactn 1-6). B cBs3M C pelweHnsmmn
AaHHoro cyaa lNocypapcrteeHHoe CobpaHue (Mn TymaH) Pecnybnukm Caxa (AkyTtus)
bonee 4eTKO CKOpPPEKTUPOBASIO TMONIOXKEHUE y4upeauTeNbHOro AOKYMeHTa o
BepxoBeHcTBe KoHCTUTyumm Poccuinckon depepaumm mn depepanbHblX 3aKOHOB Ha
Tepputopun  pecnybaukn, 3akpenusio KOHCTUTYLUMOHHYK oOcHoBy ®eaepauunu,
W3MEHWI0 HOPMY O MPUOCTAaHOBNEHUN AENCTBUN deaepasnibHbIX 3aKOHOB U T.A.

OpnHoBpeMeHHO  [ocypapctBeHHoe  CobpaHme  (Mn TyMmaH)  pobunochb
ocoBpeMeHoBaHMsA KOHCTUTYyuMM, B YaACTHOCTM, 3@ cyeT pedopMUPOBaHUS
NapnamMeHTa U M3MEHeHus nopsiaka BHeceHnss B OCHOBHOM 3aKOH M3MEHEHUN WU
AOMNOSTHEHUN.

4. BaxHoOW 0CO6eHHOCTbD OpraHM3aumMm KOHCTUTYLMOHHOrO MpaBoCyaAnst B
Poccumn, obycnoBneHHbin ee deaepaTuUBHbLIM YCTPOMCTBOM, SIBASIETCS TO, UTO OpraHbl
ero ocyLlecTBneHus QyHKUMOHUPYIOT Ha ypoBHe ®degepaumm U ee CybbEKTOB.
KOHCTUTYUMOHHBbIN cyn Pecnybnukn Caxa (AkyTtmsa) 6bin co3gaH B 1992 rogy. Ero
NoSIHOMOYKS, KOTOopble 6bIIM BRepBble onpeesieHbl B NepBOHayasbHOM peaakumu
KoHCcTuTyunm pecnybnunkm 1992 ropa, Tenepb CKOpPpeKTUPOBaHbl B COOTBETCTBUU C
denepanbHbIM  KOHCTUTYUMOHHBLIM 3akoHOM «O cyaebHonm cucteme Poccmimnckom
depgepaunm» n KN3BECTHbIMU peweHnamMmm KoHcTuTyumoHHoro Cyaa Poccumnckon
depepaunn. PeKOHCTpyMpoBaHHble  MOJHOMOYMUS KOHCTUTYUMOHHOro  cyaa
3aKkpenneHbl B 3akoHe «0O BHeceHUn nameHeHmm B KoHcTutyumnto (OCHOBHOM 3aKoH)
Pecnybnnkn Caxa (AKyTus)», npnHATOM Tonbko 18 mnionga 2001 roaa.

B pamkax cBouX NOAHOMOYMM KOHCTUTYUMOHHbIN CyZ CBS3aH C HEOH6XOAMMOCTbIO
obecneyeHunss cTabunbHOCTM KU OAHOBPEMEHHO pa3BuTusa KoHcTutyuum Pecnybnmku
Caxa (SAkytus).

B xoae ob6cyxaeHuss Bonpoca 06 obecneyeHUM COOTBETCTBUSA MOSIOXKEHUN
KOHCTUTYUMM  pecnybnuku  nonoxeHnsMm  denepanbHOro  3akoHoAATeNbCTBa
nogHMMancsa Bonpoc o0 NpMHATUM HOBOro OCHOBHOro 3akoHa pecnybnuku. MNpun 3TOM
MHOMMe CCbIJTaNMCb Ha MAOXYyK MpUCNOCcOb6NeHHOCTb nopsaka BHeECeHUs B
KoHCTuTyumnto pecnybsmnkm U3MEHEHUWn U AOMNOAHEHUM, Koraa nonamTuyeckue Cuibl
OoKasanumcb B 06CTaHOBKE KOHKYPEHLUN.

B 3TuX ycnoBusaX 3aKOHOAATENbHbIM NMPOLECC pacCMaTpUBanCa KOHCTUTYLUNOHHbIM
CyaOM B ero noctaHoBneHuax ot 20 okTtabpsa 1999 roga no genaMm O nNpoBepke
KOHCTUTYUMOHHOCTM 3akoHa «O nopsake BHECEeHUS U3MEHEHWW W AOMNOSIHEHWUW B
KoHcTuTtyumnto (OcHoBHOM 3akoH) Pecnybnukn Caxa (Skytus) ot 7 despanga 2000
roga o rpoBepKe KOHCTUTYUMOHHOCTM 3akoHa Pecnybnukum Caxa (Akytma) «06
ynosHOMOYEHHOM MO npaBaM 4yenoeeka B Pecnybnuke Caxa (Akytma)» u ot 17



anpens 2000 roga o TonkoBaHuwm ctaten 143, 144 KoHcTuTyumm pecnybnuku. Ha
paccMoTpeHune 6bis1 BbIHECEH BOMPOC O TOM, Kak KOHCTUTYyuus perynmpyeTt BOMpOChI
yypeamTenbHon M 3akoHogaTesnbHoM Bnactu. Cya BbiCKasasncsa B TOM MJaHe, 4To
yypeanTenbHas BNacTb BblpaXaeT COBOKYMHOCTb MOJIHOMOYMA OpraHOB MO BOMpPOCaM
KOHCTUTYLUMOHHOIO M MpaBoOBOro CTpos pecnybsinkn. 3akoHoAaTeNlbHas Xe BfacTb
NnpeuMyLecTBEHHO HOCUT perynsTuBHbIM XapakTep. B peweHunsax cyaa 6bin caenaH
BbIBOA: MONOXeHUss KOHCTUTyuMM MOKa3biBAlOT, YTO €e HOPMbl pernaMeHTUpyoT
nopsaaok paspaboTkun, obCyxaeHus, pacCMOTPEHUS U MPUHSATUS KOHCTUTYLMOHHbIX
3aKOHOB, 3aKOHOB, @ TakXxe NopsaoK NpUHATUSA KOHCTUTYuUMM M 3aKOHa O BHECEHUMU
M3MEHEHUNIN N AOMOSIHEHUIM B KOHCTUTYLUIO pecnybamnku.

MpuHATME KOHCTUTYUMM O3HAYaeT NepecMOTpP KOPEHHbIX Hayan AENCTBYHOLLEro
OcHoBHOro 3akoHa. [lpuHSATME 3akOoHa O BHECEeHUU WU3MEHEHWUN, AOMNOSIHEHUN B
KoHCTUTYyumto Pecnybnunku Caxa (AkyTns) BblpaXkaeT BEPXOBEHCTBO
FocypapctBeHHoro Cobpanua (Mn TymaH) Pecnybnukm Caxa (SKyTmsa) u cornacHo
AENCTBYOLLEN KoHCTuTYyuumn OOJIKHO OCYLLECTBNATbCSA no npasuaam,
npeaycMoTpeHHbIM B 0coboM nopsigke. KOHCTUTYLMOHHbIN 3aKOH M 06bluHble 3aKOHbI
Pecnybnnkn Caxa (Skytus) He MoryT ObiTb (OpPMOM BHECEHUS W3MEHEHUN W
aononHeHun B KoHctutyumto Pecnybnukm Caxa (SKyTmsa), Tak Kak Takon gopmon
MOXeET 6bITb 3aKOH, N3MeHsALWNN KOHCTUTYUUIO pecnybninku.

TakuM obpa3oM, obecneyeHne COOTBETCTBMSA  MOJIOXKEHUN  KOHCTUTYLUMU
Pecnybnnkn Caxa (SkyTus) nonoxeHuam KoHcTuTyumm Poccuinckon denepaunn m
benepanbHOro 3akoHoAaTesIbCTBa O3HAyaeT co3jaHue rapaHTun Aans ctabunbHOCTU
OCHOBHOro 3akoHa pecnybnunkm B coctase denepauunn, YTO B CBOK o4vepeb MOXHO
npeacTtaBuTb B KayecTBe YCNOBUS ANS NOBbIWEHUS pPOaM OpraHa KOHCTUTYLMOHHOIO
KOHTponss B obecnedyeHnn pasBUTUA YydypeauTenbHOro JAOKyMeHTa cybbekTa
Poccuinckon depepauun.

C.X. HA®UEB
Mpencepnatenbs KOHCTUTYUMOHHOrO cyaa Pecnybnukun TatapcTaH

CTABUW/I1bHOCTb N PASBUTUE KOHCTUTYLUUMN:
POJ1Ib KOHCTUTYLUMNOHHOIO CYl1A B UX OBECINEYEHUU

B nocneaHee BpeMsi B pasfiMyHbIX Kpyrax BCe 4yalle NOAHMMAOTCS BOMPOCHI O
BHECEHUN Wu3MeHeHun B pgencteyowyro KoHctutyuuto Poccuinckon Odeaepauun.
HepnaBHo obcyxaaswascs B [ocygapcTtBeHHON [lyme 3akoHogaTesNlbHas MHUMUMATUBA
MBaHoBCkOW obnactu o6 yBennyeHMM cpoka nonHomoumn [Ipe3mageHTta Poccum
CBMAETENbCTBYET, YTO JAaHHbIM npouecc C MJIOCKOCTM o0b6cyxaeHns B npecce
W HAy4yHOM nuTepaType YyXe nepexoauT Ha KOHKPETHYK 3aKOHOTBOPYECKYH
npoueanypy. B cBA3nM C 3TMM eCTb OCHOBaHUSA YTBepXaaTb, 4YTO AajibHenwas
pa3paboTka HayydHO O060CHOBaHHbLIX KpuTepueB cobnwaeHns CcTabunbHOCTU WU
obecneyeHnsa pas3utua KoHCTUTyumm Poccunm He TONMbKO He TepseT CBoeu
aKTyanbHOCTW, HO W CTAHOBUTCS KOHKPETHOM peanbHOCTbIO MNpU uccnenoBaHwum
BOMPOCOB POCCUMCKOro KOHCTUTYLMOHANIM3Ma B CEroAHSAWHNX YC0BUSAX.

1. KOHCTUTYyUmnsi KaKk OCHOBHOM 3aKOH — aKT AONrOBpeMeHHOro aemcrens. OaHnm
M3 OCHOBHbIX HOPUANYECKMX CBOMCTB 3TOr0 aKTa SABASETCa cTabu/ibHOCTb TO
€eCTb YCTOMYUBOCTb €ro cogepxkaHus.”) CtabunbHocTb KoHCTUTYuMnM obecneumBaeTt



YyCTONYMBOCTb BCEWN NpPaBOBOM CUCTEMbI, FOCyAapCTBEHHON W 06LWEeCcTBEHHO-
NOSIMTUYECKOM XU3HWU CTpaHbl. OgHakKo cTabunbHOCTb KOHCTUTYUMM HE O3Ha4vaeT ee
abconTHON  HemsMeHseMoCTU. WM3MeHumBlIMeCs  OOLWeCTBEHHble  OTHOLUEeHWUS,
9KOHOMMYECKMe, coumanbHble U NoAnuTUYeCcKme ycnoBus TpebyloT nepmoanyeckoro
npuBeAEeHUS U KOHCTUTYUMOHHbLIX HOPM B COOTBETCTBME C 3TUMU U3MEHUBLLUMMUCS
ycnosmsiMn. B npotmBHOM cnydae KOHCTUTYuust nepectaeT paboTaTtb kKak "xuBon"
3aKOH, KakK AKKyMynsaTop coumanbHO-NpPaBoBOro onbITa AVNHAMUYHO
passuBatoLlerocs obwecrtsa. (2)

C Apyron CTOpPOHbl, B cuny TOro, 4to KOHCTUTYUMs 3akpennsieT OCHOBbI
opraHmsaummn obulectBa M rocyaapcrsBa, OHa He MOXET rnepekpauBaTbCad B Yyroay
CUIOMUHYTHbIM WHTEpecaM. YacTU4YHbIK WAWM NOSHbIK NepecMoTp AEeNCTBYHOLLEN
KoHCTUTYunMn onpasnaH ©OblBaeT TOMbKO B TOM CNy4dae, e€Cinm  WU3MEHEHMUs
obLeCcTBEeHHbIX OTHOLWEHWK, COoCTaBnswWwmMx npeamMeTr ee  perysvpoBaHus,
AENCTBUTENIbHO HOCAT CYLLEeCTBEHHbIM XapakTtep. (3)

2. lOpugnyeckass rapaHtns CcrabusibHoct  KOHCTUTYyuUmn  — yCTaHOBJIEHne
ocoboro, YCNOXHEHHOro nopsaka ee MnOSIHOMO WM 4YaCTUYHOro nepecMmoTpa,
npu3BaHHOro obecneynTb OAHOBPEMEHHO U CTabUNbHOCTb U AMHAMU4YHOE pa3BuUTUE
OCHOBHOro 3akoHa.

Mpoueaypa MOAHOMO M YacTUYHOro nepecmoTpa KoOHCTUTYumMn Poccuinckom
depepaumn onpeaeneHa nonoXxeHnsMn ee raebl 9 (ctatbn 134-137). 3OTu
MOJIOXKEHUS ONpeaenstoT KakK ponb, KoTopykw wurpaet ®deaepanbHoe CobpaHue
Poccuinckon ®depepaumm B npoueaypax nepecmotpa KOHCTUTYyuuM, Tak w
0COB6EeHHOCTU 3TUX Npoueayp.

BmecTe C TeM HeobxoanMo yKasaTb, 4yTOo peLleHnsIMu
KoHCTUTYUMOHHOro Cyaa KOHKPEeTU3MUPYHTCS " MHTEepnpeTUpyoTCs HOPMbl
KoHcTuTyumnm Poccunckon depepaummn, pernaMeHTupyowme cogepxaHue, npmHumnbl
M npoueaypbl 3akoHogaTenbHoro npouecca B dPepepanbHoM CobpaHun. (4) Kak
YyBUAUM fanee, 3TN YTBEPXAEHUS OTHOCUTENbHO posin peweHnn KOHCTUTYLUMOHHOrO
Cynoa B MOJIHOM Mepe OTHOCATCA M K npoueaypaMm MOAHOMO WAM 4YaCTUYHOIO
nepecMoTpa NoaoXeHUn KoOHCTUTyumu.

Mo cBOer 3Ha4YMMOCTM BbICLlee MeCcTO B Wepapxuu npouenyp nepecMmoTpa
KOoHCTUTYUMM 3aHMMaeET npoueaypa nepecMoTpa rnosioxeHun rnas 1, 2, 9, KoTopble
He MOoryT ObITb M3MeHeHbl B paMKax JAgeucrteytowen KOHCTUTYUMU, MNOCKONbKY
NMOSIOXEHMUS, 3aKpennsowme OCHOBbl KOHCTUTYLUMOHHOINO CTPOS M MpaBoOBOW CTaTycC
NNYHOCTU, ABASAKTCA «a4poM» KOHCTUTYyuum Poccuinckon depepauum u BblpaxaroT
camMy ee CYWHOCTb. A nosoXeHus rnaeBbl 9 coaepxaT mMarepuasibHble U
rnpouyeccyasibHble rapaHtum ee crabusibHoctn. (5) CornacHo yactm 1 cratem 135
KoHcTuTyumnmn, ®epepanbHoe CobpaHue He MOXEeT nepecMOTpPeTb MOSIOXKEHUS ITUX
Tpex rnaeB, TO eCTb MPWUHATb 3aKOH 06 uX wuaMeHeHun. OHM MoryT O6bITb
nepecMoTpeHbl TOSIbKO NyTeM MPUHATUA HOBOM KoHCTUTyuum. A BOT B npoueaype
pa3paboTkm N NpUHATUA HOBOM KOHCTUTYUMU, onpenensieMon 4acTsmMum 2 U 3 CTaTbu
135 KoHctutyumun, ®epgepanbHoMy CobpaHuio oTBeaeHa posb MHULMATOPA MOAHOro
nepecmoTpa gencreyowen KoHcTutyummn. ®epepanbHoe CobpaHue BrpaBe MNpUHATb
KBaNM@PUUMPOBaHHbIM GONLLWKMHCTBOM - TpeMs NATbIMWM OT obwero 4yucia 4YJeHoB
CoBeta Oepepaunmn u pgenytatoB [ocymapctBeHHOM [yMbl — NOCTaHOBNEHUE,
coaepXauiee npeasioxeHue o nepecMoTpe NosoXeHnn rnae 1, 2 n 9. B aToM cnydae
co3biBaeTcqd KoHcTuTyunmoHHoe CobpaHue, K WUCKNYUTENIbHOWN KOMMNETEeHUUMU



KOTOPOro OTHeceHbl pa3paboTka M NpuHATME npoekTa HOoBOM KOHCTUTYUuM wunam
pelleHns 0 BbIHECEHUN ero Ha pedepeHayM.

MpuMmeHnTenbHO K obcyxaaemon TeMme, KOHCTUTYUMOHHbIM Cya paspewun
BOMPOC, BO3HUKLIMA B MNpaKTUKe 3aKoHogaTenbHOW pesdtenbHoctn depepanbHOro
CobpaHusa, 0 TOM, YTO O3Ha4yaeT yKa3aHHoe BbllWe NoHATUME «oblee 4YMCcIo YleHOoB
CoBeta ®epepaunn n genytatoB [ocygapcrBeHHON AyMbl» - oblee 4ucio YieHoB
KaXkAoMn OTAesIbHOW nanaTbl Uam nx cymmy? KOHCTUTYUMOHHbIN Cya (MOCTaHOBAEHME
oT 12 anpens 1995 roma N° 2-T1) cHaAn 3Ty OOHapyXuBLIYOCS B HOpMax
KOHCTUTYUMN HeonpeaeneHHOCTb U pa3bsCHUI, UTO «NosioXeHne ob

obwem uucne uneHos Coseta ®Pegepaumm wn penyrtatoB [ocyaapCTBeHHOM
AyMbl... cnegyeT NOHMMAaTb KakK npeaycMaTpuBatollee rofiocoBaHue pasfenbHO Mo
nanartaMm v onpegeneHme ero pesysibTaToB COOTBETCTBEHHO OT YMC/IEHHOCTU KaXaow
nanatbl...». (6)

Btopoe Mecto B 3TOM Mepapxuum npoueayp 3aHUMMAKT  MOJSIOXEHUS,
cogepxawmecsas B rnaesax 3-8 KOHCTUTyuuu, KOTOpble  periameHTUpyroT
denepatmMBHoe YCTPOMCTBO pPOCCUMIMUCKOro rocygapcrea, nopsiaok ¢opMUpoBaHus,
OpraHusaumio, KoMneTeHUuMo U B3aUMMOOTHOWEHMSA deaepanbHbiX rocyaapCTBEHHbIX
OpraHoB, CTaTyC MeCTHOro camoynpasneHus. [loNoXeHus BCex 3TUX cTaTen, 3a
NCKNOYEHMeM cTaTbn 65, M3MeHATCa B nopsiake, NpeayCMOTPEHHOM cTaTtben 136,
TO eCTb NyTeM MPUHATUSA 3aKOHOB O KOHCTUTYLMOHHbLIX MONpaBKax.

KOHCTUTYUMOHHBbIN Cya CBOMM pelleHueM no Aeny O TOJIKOBaHWW ctaTtbu 136
KoHcTUTyummn (noctaHoBneHme o1 31 okTabpsa 1995 roma N° 12-M) passun
KOHCTUTYLUNOHHbIE HOPMbl U B JAHHOM C/lydae U pasbsCHWII, YTO NMOMpPaBKK B CMbICNe
ctatbh 136  KOHCTUTYUMW  NpuHUMAKTCa B ¢opme  ocoboro  npaBoOBOro
aKkTa, UMeroLero ocobbln CcTaTtyCc M oTAM4YalroWerocss Kak oT deaepanbHOro 3akoHa,
Tak M OT denepanbHOr0O KOHCTUTYLUMOHHOMO 3aKOHA, a MMEHHO B (opMe 3aKoHa
Poccuiickori Qenepaymmn o rioripaBke K KoHcTuTyummn Poccuvickon
Gegepayun; nonoxeHune cratbn 136 KOHCTUTYUMM O TOM, YTO MOMPABKK K rnaesamM 3-
8 npuHMMalTCa B nopsake, NpeaycMOTPEHHOM Ana npuHATUA  denepanbHOro
KOHCTUTYUMOHHOIO 3aKOHa, 03Ha4YaeT pacripoCTpaHeHue Ha rpoueaypy npuHSTHUS
rnornpasok TpebosaHmi crtatbn 108 (yactb 2) KoHctutyumm o6 ogobpeHun [aHHOro
akta 60/IbLUMHCTBOM HE MEHee TPEX YETBEPTEN roJiocoB OT obLjero 4mncsia 4Y1eHoB
CoBeta ®egepauun u He MeEHee ABYyX TPETEH roslocoB OT obljero 4Yncnaa AenyraTos
locyanapcrBeHHoU [yMbl;

BBOAMTCA 0coboe ycsioBme pns BCTYMNEHMUSA NonpaBoK B CUY, @ UMEHHO:

HeobxoanMOCTb UX 0[0bpeHUsT opraHamu 3aKOHOAAaTe/IbHOM B/1aCTU He MeHee
yem AByx Tpeten cybbekToB Poccuiickou ®degepaunmn’, Kpome TOro, AO/HKHO 6biTb
cobniogeHo nonoxeHne crtatbn 134 KOHCTUTYUMM, YCTaHaBAMBAKLWEN Kpyr
cybbekToB, o06napalWwuMx MpaBOM BHECEHMA NpensiokeHWn O nonpaBkax K
KoHCcTuTyuun PO; 3akoHoaaTesb BNpaBe perynvpoBaTb MOPSAOK HanpaBneHus
NPUHATBIX MOMPaBOK ANS WX PpacCMOTPeHWs OopraHaMn 3aKOHOAATesIbHOW BNacTu
cybbekToB Poccuimnckon depepaunn, nopsaok rnposepku cobnogeHns HeobxoanmMblx
npoueayp onobpeHmss NONpaBoOK, a TaKXe BOMpPOC O TOM, KakuMM Crnocobom
onobpeHHas nonpaBka y4YUTbIBAETCA B KOHCTUTYLUNMOHHOM TEKCTE;

BCTYNMBLWMN B cMNy nocne oaobpeHns HeobxXoaAnMbIM YMCNOM 3aKOHOAATEbHbIX
opraHoB cybbekToB Poccuiickon dDepepaumm 3akoH Poccuinckon depepaumm o



nonpaske K KoHcTuTyumm Poccuinckon depepaumn  noaaexut  MNOANUCAHMUIO
Mpe3naeHTOM KU ob6HapogoBaHuio. (7)

B panbHenweM 3710 [loctaHoBneHne KoHcTUTyumoHHoro Cyaa dakTnyeckm
0bycnoBuno nNpuHATUE creunanbHOro dgeaepasnbHOro 3aKOHa, YyCTaHaB/MBAaKLWLEro
NnopsAaoK, yC/IOBUS BHECEHUS, MPUHATUS, 0406peHns v

BCTYNJIeHNa B Ccuiy nonpaBok K rnaesam 3-8 KoHcTuTyuum (denepanbHbin
3aKOH OoT 4 Mapta 1998 roma N? 33-03), B KOTOPOM HaAWNM 3aKoHoAaTesbHoe
3aKkpenneHne chopMmynmpoBaHHble KOHCTUTYUMOHHBbIM Cya0OM NpaBoBble MO3nLMK No
BHECEHMIO MOMPaBOK K MONOXeHUsM rnae 3-8 KoHCTUTyumu.

TpeTbe MeCTO B YKa3aHHOMW Wepapxum 3aHMMaeT npouenypa BHeCeHus
M3MEHeHUN B CTaTbio 65, B yacTu onpepeneHms coctasa Poccuinckon denepauuu.
N3MeHeHna B Hee BHOCATCA Ha OCHOBaHWWM deaepanbHOro KOHCTUTYLMOHHOMO
3aKoHa o nNpuHaTum B Poccunckyro degepaunto n obpasoBaHnM B ee cOCTaBe HOBOMO
cybbekTa, a Takke 06 M3MEHEHUW KOHCTUTYUMOHHO-MPABOBOro craTyca cybbekTa
denepaumm (4actb 1 ctatbn 137). TaknMm obpa3oMm, U3MEHEHUS CTaTbU 65 B yacTy,
Kacawwencsa coctasa depgepaummn, ocywecTenaoTca B 6onee ynpoweHHOM nopsaake,
4yeM M3MEeHeHUs Apyrux crateun rnas 3-8.

YeTBepToe MeCTO B [JaHHOM Wepapxuu 3aHUMMaeT npoueaypa BHecCeHus
M3MeHeHW B YacTb 1 cTaTbu 65, KacawWwnxca HanMeHoBaHMA cybbekTa deaepaunm.
CornacHo TlloctaHoBneHuto KoHcTuTyumoHHoro Cyma P® no geny O TOJIKOBaHUU
yactn 2 ctatbn 137 KoHctutyumm (oT 28 Hosbpsa 1995 roga N° 15-T1), nameHeHus
HanMeHoBaHMA cybbekTa denepaunm BKAKOYAKTCA B TEKCT cTaTbu 65 KOHCTUTYUUM
P® VYka3oMm [lpesmgeHTa P® Ha ocCcHOBaHuMM peweHuns cybbekta Poccuinckon
depepaummn, NpUHATOrO B ycTaHoBAeHHOM nopsake. (8) Takmm obpa3oMm, B AAHHOM
cnydae npouenypa euwe 6onee ynpowaetcad U UaMeHeHns B KOHCTUTYLUIO BHOCATCS
He KakuMu-nbo deaepanbHbIM  KOHCTUTYUMOHHBIM  3aKOHOM, denepasibHbIM
3aKOHOM WM 3aKOHOM O KOHCTUTYUMOHHbIX MonpaBkax, a ApYyrMM o CBOEN
IOpUANYECKOW Ccufle NpaBOBbIM aKTOM - YKA30M rnaBbl rocygapcrea. CnegosaTtenbHo,
dPepepanbHoe CobpaHne He NpuMHUMAET y4yacTusa B npoueaype nmaMeHeHus 4vactu 1
ctatbn 65 KOHCTUTYUMM, Kacawwerocs BKAOYEHMA B €e TEeKCT HOBOro
HauMeHoBaHUs cybbekTa Oegepaunn.

3. Kak CBWAETeNbCTBYIOT  BbllWenpuBeAEeHHble MpuMepbl U3 MNpPaKTUKK
KoHcTuTtyunoHHoro Cyaa Poccuickon degepaumm, B xoae oduumanbHOro
TonkoBaHNSA KoOHCTUTYuMU, KOHCTUTYUMOHHbIM Cya KOHKpeTM3npyeT U pa3BuBaeT
cogepXXaHue OTAeNbHbIX KOHCTUTYUMOHHbLIX MOMOXEHUN, a B HeAoCTaTOYHO
MPOMMCAHHbLIX KOHCTUTYLUMOHHbIX npoueaypax BbigaBnsetr wu  npobenbl. Kak
noru4yeckoe cneacreme opuLUManbHOro ToNKoBaHMA KOHCTUTYUUMN CTaHOBUTCS, TaKUM
obpa3oM, nposiB/ieHNne HOBbIX HOPM, B OCOBEHHOCTM NpouefypHOro nopsaka. 3Tu
HOBble HOPMbl 3anoONIHAKT BblsiBfIeHHble KOHCTUTYUMOHHbIM CyaoM npobenbl w
CHMMAIOT 0BHapyXMBLIYOCS HeonpeaeneHHOCTb KOHCTUTYLUMOHHbIX HOpM. MIHoraa B
cBouX peweHusax KoHCTUTYUMOHHbIM Cya CHMMaEeT M uMelLwmecs npoTUBOpeYmns B
cofep>XaHuu KoHCTUTYuMnn. KOHCTUTYUMOHHbIM  Cya  npakTUKyeT  Takxe
pekoMeHAauMn 3aKOHOoAaTesNnto OCyLecTBUTb Heobxognmmoe HOpMaTUBHO-MNpaBoBoOe
perynmpoBaHme B COOTBETCTBMM CO CHOPMYIMPOBAHHOM MPaBOBOM MNO3MUMEN
KoHcTuTyumoHHoro Cygza. Tak, B cBoeM [loCTaHOBNeHMM NO Aeny O MpoBepke
KOHCTUTYLUMOHHOCTU OTAENbHbIX MOMOXEeHWM ["paxaaHCKoro npoueccyanbHOro



kogekca PO (ot 27 aHBapsa 2004 roga N2 1 -M) KOHCTUTYUMOHHbIN Cya oTMEeTUA,
yTo 3aKkpenmsB nonHoMmounss BepxoBHoro Cypaa P® no paccMmoTpeHuto agen 06
oCrnapmBaHUM HOPMATMBHbLIX MNpaBoOBbiX akToB [lpaBuTtenbctBa PO B ¢pegepasibHoM
3aKOHe, 3aKoHoAdaTeNnb He BbliNOAHWMA TpeboBaHue cTatbm 128 (4actb 3)
KoHCTUTyunn PO, cornacHo KOTOpOM MOSHOMOYMSA, MOpsSAOK o0bpa3oBaHusa u
AeAaTenbHOCTH BepxoBHOro Cyana PO yCTaHaBNNBaKTCA pegepasibHbIiM
KOHCTUTYLIMOHHbIM 3aKOHOM. KOHCTUTYLMOHHbIN Cyn NOCTaHOBWUII, yTo
dPepepanbHoMy CobpaHuio HaaexXuT MNpUHATb dengepanbHbli KOHCTUTYLMOHHbIN
3aKOH B COOTBeTCTBMM C TpeboBaHnaMu ctatbn 128 (yactb 3) KoHctutyumm PO. (9)
B aTux cny4dasax, Kak npasBwio, npasoBble no3vumm KoHCcTUTyumoHHoro Cypaa
BbICTYNaAT MaTepuanbHbIMKM KpuTepusmm 6yayuwiero npaBoOBOro perysinpoBaHus,
3a4al0T €My W3BEeCTHble MapaMeTpbl, SABASKTCA CBOeobpas3HbiIMM TeopeTUudecKumum
mMoaensiMn 6yayuimx NnpaBoBbiX HOPM.

Taknm obpa3oM, KOHCTUTYUMOHHbIN CyA, He SBNSSICb 3aKOHOAATEIbHbIM OpraHoM
M He NnoaMeHsAs 3akoHopaTtens, pakTU4YecKum akTMBHO cogencteyeT deaepanbHOMY
CobpaHuio B OCYyLECTBEHMM ero 3aKoHOoAaTesSIbHbIX MOJIHOMOYMA MO BHECEHMUIO
n3MeHeHnn B KOHCTUTYUUIO WM ee nepecMoTpy. B KOHeYHOM pe3ynbTaTe Takas
npaktmka KoHctutyumoHHoro Cyaa cnocobctByeT obecnedeHuto cTabunibHOCTUM U
pa3zButns KOHCTUTYyUMM, npeBpawlas ee B MNOAJIMHHO peanbHOe, JAencTeylouee
npaso.
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NMpeacenareneMm KoHctutyumoHHoro Cyaa Pecnybnukum Y36ekucraH
n36bpan AbaycanomoB Mupsa-ynyréek dnumesmny

MocTtaHoBneHunem Onun Maxnucu Pecnybnunkn Ysbekuctan ot 30 anpens 2004
roga Abaycanomos Mup3za-Ynyrbek  2n4meBuvd n3bpaH NMpeancenatenem
KoHcTuTyunoHHoro Cyaa Pecnybnmkn Y36ekucraH.

Poanncsa B 1952 r. B CblpaapbMHCKoOM obnactu. HaumoHanbHOCTb -y36eK.

OKOHuYMnN topuanyeckKnii pakynbTeT  TalWKEHTCKOro  rocyaapCTBEHHOro
YHUBepcuTeTa.

B 1975 roay nocne OKOHYaHMA opuandeckoro dakynbTeta TalKeHTCKOro
rocyAapCTBEHHOIro yHMBepcuTeTa paboTan B opraHax nNpoKypaTypbl, npeacenatenem
MexmaTtabaackoro pamoHHoro cyaa. C 1989 no 1995 roabl 6bln 3amectutenem
MUHUCTPA, UCMONHAOWMM 0693aHHOCTU MUHUCTPA, NEPBbIM 3aMeCcTUTeNneM MUHUCTPA
toctnumn Pecnybnunkn YsbekucrtaH. C 1995 no 2004 roabl pabotan lMpeacenatenem
Bbicwero Xo3ancreeHHoro Cyaa Pecnybnuku Y3bekucraH.



HarpaxaeH lMouyeTHOM rpamoTon Pecnybnuku Y3b6ekucrtaH, NOYETHbIM 3BaHMEM
"3acnyxeHHbln puct YsbekuctaHa", [lMpe3smgeHToM Pecnybnuku Ab6aycanomoBy
Mup3se-Ynyréeky npucBoeH "BbiClUMN KBanM@PUKaALMOHHbIA Knacc cyabu", kaHamaat
OpUONYECKNX HaYK.



